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A) EIXATQI'H

H wtuyoxm pov epyacia givol TpoTOTLN KOt EKTOVHONKE 6TO TAAIGLO TOV GTOVIMV
pov oto Tunupo Zévov T'Aoocoov Metdopaong & Awepunveiog g ZyoAng
AvOpomiotikov Emommudv, pe okond v 0AOKANP®GN TOL TPOYPEUUATOS CTOVIMV
LoV KoL TNV amdKTnon TTuyiov and to v Adym Tunquao.

Amoteheiton and mévte pépn ta omoia xovv v €ENG dbpOpwon:

A) Ewoyoyn, B) Metdppacua, I') Zyolwa, A) Biprwoypaeia & IInyég xor E)
[TpwtdTUTO KElpEVO.

To mpdTo PEPOC Elvar 1 ElGAY®YN, OOV YIVETOL LK TPADTY) AVOPOPA GTOVG AOYOLG TOL
LE 00NYNCOV GTNV EMAOYY] TOV GLYKEKPUEVOL BEpaTOg TPOg LETAPPAOT KabdS Kot
OT1G OVOKOMES TOV avTIHETOMIGO Kot TN LeBodoAoyia mov eméreSa Yo TV TPOcEyyion
TOV KEWEVOL aemnpiog ®oTe va QOTAc® o010 emBuuntd OmOTEAECUO.  TOV
LETOPPAGLOTOG.

To devtepo pépog elvar to petdppacia, 10 Tpoidv dniadr| g petaepaong tov 20
TPOTOV GeEMO®V evOC €e1dikevuévon ayyAtkol vopkod PBifiiov pe titho «Learning
Legal Rulesy. To Biprio avtd amoterei 0dNyd Yoo TOVG QOITNTEG VOUIKNG, YIOTL TOVG
ePodlalel Ue TEYVIKEG VOLUKNG EPELVAG, OVOALONG Kol EMLYEPMHATOAOYiOG oV O
YPEWGTOVV Y10 TO UdOnpo VOUIKNG Kot Oyt povo. Avtdg Aoumdv NTav Kot 0 AGYoG Tov
10 enédeda, emeldn Ponda 6covg o SaPfalovy va AmoKTHCOVY TEYVIKES OV Ppickouvv
TPOKTIKN EQOPUOYN Oyl HOVO OTN VOUIKN OAAG Kol o€ GAAOVE KAGOOVLS OTMG M
LETAQPOOT.

Kolonter emiong éva gupd medio Ogpdtov mov agopd TOAAOVS TOMElG NG
KAONUEPIVOTNTOS OTMOC OIKOVOUIKEG CUVOAAAYES, aVOPOTIVEG OYEGELS KO OTOLLKA
JKOLMUOTO, Kol TOG ovTd ennpedlovtol and to ayyAkd dikoio AL Kol TAG TO
emnpedlovv. Tavtdypova €1oépyetal Kot o€ o €WOIKE vouka {niuato 6mwg m
duapBpwon Tov dkactnpiov kot n oxéon KowofovAiov kot Nopobesiog oto Hvouévo
Baoiiero. Tepiocdtepa otoyyeio yia 1o BifAio avapépovial ovaAVTIKE GTO TN TOV
2xoM®V NG TTUYLOKNG UE TITAO: «AVAAVGOT TOL KEWWEVOL APETNPIOCY.

Ext0¢ 6pm¢ amd TIc YVMGELS TOV TPOGPEPEL, TOVTOYPOVO EYEL KO TIC SVCKOAIEG TOV GV
Kelpevo apetnpiog yoti apopd 10 koo 1 eBikd dikoto mov oyvel ot Anpokpatio
g IpAavdiog xon to Hvopévo Baciiero, otic HITA kot ta mepiocodtepa vorotdpeva 1
mponv péEAN g Bpetavikng Kowomoltelag ko amotedeiton Kupiwg amd dypapo
ovvtaypa. Eveo oty EAAGOa kot og 6AN v vdrloummn nrepmtikn Evponn woyvet to
VOHKO GUOGTNUO TOL OOGTIKOD d1kaiov mov mePAauPdvel Kupimg ypomtohg Kovoveg
dkaiov. Ta 600 Aomdv ek SOPETPOL JAPOPETIKA VOUIKG GUCGTHUATO TOV SETOVV TN
AElTovpYlol TOV YOPOV TNG OWKOYEVEWS TOL KOWOOIKOiOL Kol TG AEYOUEVNC
POLOIOYEPUOVIKNG OWKOYEVELNG KOOIGTOOV SUOKOADTEPT TN UETAPPOCT YTl OEV
VILAPYEL TAVTOL OVTIGTOLY 0L GTT) VOLUKT] OPOAOYIOL KOl GTN VOUIKY| TPy LOTIKOTNTO TOV
YOPOV, TOL GTN GLYKEKPIWEVN TEPIMTMOON avtimpocsmrevovtol amd to Hvouévo
Baoilelo (yopa tov keypévou apetnpiag) kot tnv EALGSa (xdpa ToV KEWWEVOL APIENC).



Oleg avtég o1 duokorieg KaBMG Ko ot TpdTotL eniAvong Tovg, aAld kot 1 pebodoroyia
OV aKOAOVON GO Yo Vo TPOCEYYIoM® TN HETAPPACT], OEOOUEVOL TOV YEYOVATOG OTL OEV
&xo aoyoAndel pe vopukd Intiuota, ovte €@ oYM HE TOV KAAOO TNG VOUIKNG,
AVOQEPOVTOL OVOAVTIKOTEPO OTO TPITO UEPOG TNG TTVYIOKNG HOV, OTO XYOA0, Kot
CLYKEKPIUEVO OTO TUNLA TTOV TITAOPOpPEiTOL «KMETAPPAUCTIKEG AVGKOAIESY.

Ev cvvtopia mpoomdBnoa va peivo 660 to duvatdv Mo KOVTd GTO UNVOUL TOV
KEWEVOL aQeTNpilag, o6& VONUATIKO Kol VQOAOYIKO €MImEdO, LE OTOXO TAVIO TNV
TOPUY®YN VOGS LETOPPAGHOTOS LE PUGIKT] KOl GMOTN OTOTVTMGCT] TOV VONLOTOG (MOTE
Vo YIVETOL KOTOVONTO amd TOLG AVAyVAOOTES TNG YADooag otdyov. Exel avapépopon
EMIONG 0T OLGKOAM TTOL ElYA VO LETAPEP® KATOLOVG OPOVS OO TN i YADOOH 6TV
GAAN eite yroti v Py Ay TOALES 1IGOJVVOLES EITE Y1OTL eV VINPYE Koo,

Aoy avapepd kol 6TO TEAELTOIO KOUUATL TV Zyormv pe Titho: «A&loAdynon g
LETAPPAONC», OOV TAELOV TOPAOEXOMUOL OTL 1] UETOPPUCTIKY Ola0Kacio amoTelel
GLVAPTNOT TOV YAOGGIK®OV 0£E10TITMV TOL LETAPPOOTT), OALL Kot TNG IKAVOTNTAS TOL
va katovoet kot vo eneEepyaleton mAnpogopieg mov tov fonbovv oty Tapaywyn Tov
LETOPPACLOTOC, Oal TOpATELY® TAEOV GTO TETAPTO KOUUATL TG TTUYLOKNG OV ONAadN
ot Biroypaeia ko tig [nyéc.

Avétpe€a oe dlapopeg TNYES, NAEKTPOVIKESG Kol EVTVTES, Yo Vo Bpm avTIoTOlYlEG KOt
VoL 0® TOC TPOCEYYICAV Kol GAAOL LETOPPACTEG TOPOLOLO CNTALOTO, GE EAANVIKY] KoL
EEvn BpMoypagia Kot AEEIKA VOUIKOV OpmV, Y10 VO UTOPECH VO, OTOTVTOC® COCTA
TO VOO KOt PE TN 6MGTH opoloyia otnv eAAnvikn yAdooa. Emiong, 1o dtadiktvo
Aertovpynoe g HEGO GLVOPOUNG GTNV AVELPEST] TNG GMOGTNG 0POAOYING GAAG Kot TV
KaTavonon Tov KEWEVOL aeetnpiag HECH EAMMNVIKOV Kol EEvov KEWWEVOV TOV
aPOPOVCAY TO OVTIKEIUEVO.

Ev xotaxieidl, Oo avaeépw OTL 6T0 TEUMTO KOl TEAELTAIO HEPOG TNG TTVYLOKNG LOV
opatifeTon To TPOTOTLTO KEIUEVO TOV AMOTEAESE TO KEILEVO apeTNPiag TNG EPYOTIag
Hov.



B) META®PAXMA

1
KATANOHXH TOY AIKAIOY

1.1 Ewoayoy

To dikato BpiokeTon Tavtov. Anel Ty gpyaciao Log, To TPoidvTa Tov oyopdlovpe Kot
TOVAGLE, TIG OYECELS HaG Kot GUUPBAAAEL aKOUN Kol 6T SIOUOPP®CN TOV PUGIKOV
nep1PaAlovtog 610 omoio Lovpe. Avtd T0 TPAOTO KEQPAAOLO UG €1GAYEL OTIS PACIKES
apyég mov Ba BdAovv Ta Bepédio Yoo TRV KOTavONnon ToL OKOHOL Kol TNG «VOLIKNG
nebddovy», NAadY, TOV PACIKOV 0pY®OV KoLl TEYVIKOV TOL oTNpilovv T dadtkacio Tov
VOUIKOU GUAAOYIGHOV. AVTO TO EMLTLYYAVOVLLE, KOTA TPMTOV, EIGAYOVTAS GOG OTNV 1€
TOV «OKAioV» KOl GE OPIOUEVEG OO TIG KVUPLEG AELTovpyieg TOL O1Kaiov, Kol 61N
ouvvéyela, eEetalovTag Tig Kupleg mnyEg dukaiov pe Tig omoieg Oa e€okelmbeite KabBmg
Oa peletdre avtd to Piprio: katd KOplo AOYO T vouobeaio, KaBmG Ko GAAEG AydTEPO
EMONUESH KaTNYOPIeS KAVOVAOV OIKOIOL KOl VouoLoyiog, OTMS aVTEG SIOUOPPDOVOVTOL
amo to dOwootple. Oa eEgtdoovpe eniong tovg Bespove mov givarl vrevhuvol yio ™
Oéomion Kol ™ SUOPP®ON VIOV TV VOpmV, kupiog to KowofodAlo ko ta
Awaotiplo kot Bo avoroyiotovpe Ty enidpaocr s Evpdnng oto AyyAko Aikato (ko
10 Aikato Tov Hvopévov Baotieiov). Ag Eekviicovpe Aomdv amd v apyn.

1.2  Tuveivon dikano;

Me v Tp®TN HOTLA, 1] EPMTNON QLT QOIVETOL TOAD amAn, ov Ol LAALOV Tapda&evn).
Tehd, onwg eine kat o momtig W.H. Auden: «O Nopog givat o0 Nopog» kat cuviomg
tov yvopilovpue 6tav tov BAémovpe. AAAG elvan emiong éva epOTNUA, Yo TO OTO{0 Ot
QOcopol kol ot Bewpnrtikol TOL dkaiov £yovv JATAVNCEL TOAAEG GEADEC
npoonafmvtog vo to amavinoovv. [atl vopilete 0Tt cvpPaivel avtd; Kot oe moieg
AmOVTNOELS TIoTEVETE OTL Bl pmopovoay va Exovv KataAnEet,

Op1opéveg amod TIC OMAVINGELS TOV PIAOGOPM®V, OTAOVGTEVUEVEG GTNV TLO PBOGIKY] TOVG
popon, gtvor ot &€ng:

e 70 dikato givonr éva ovoTua kovoveov mov Beomiletor and €va copa 1 &va
dropo mov £yel ™ dvvoun kKo tnv e€ovoia va Beomilel vopovg,

e 10 Olkowo eivar avtd mOL «ETUILYVOLV» Ol VOHOOETEG, Ol OIKOOTEG Kot Ol
dknyopot,
e 70 dilKoro gtvat £va PEGO Katamieong Tov ¥PNGILOTOLEL 1| Apyovoa TAEN Yo Vo
TPOomONGEL TOL SIKA TNG CLUPEPOVTA KO
e 70 dikaio eivar Eva GVOTNHO KOVOVOV TOL £0pAleTal o€ BepeMMOEIS apyES ™G
NOwS.
Kabévag and antong Toug yopaktnpioong LITopEl Vo oG TTEL KATL YP1GLULO Y10, TY) UOT)
TOV «OKaiovy Kot Tov TPOMO HE TOV OTOi0 AETOVPYEL, TOLAAYIGTOV OTO VOUIK(
ocvotnuota e Avong. To av, dpmg, kabévag amd avTovg TOVS YOPAKTNPIGHOVS
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TPOCPEPEL «TNV 0ANBEl» Yo TO dikao, ivar Eva SLOPOPETIKO EPAOTNLLO, LLE TO OTTOI0
dgv oKomEVOLLE VO aoyoAnBovue 0m. TTictedovE OTL TO EpOTNUO «TL Elval dIKOMO;»
etvat ¥pNGLLO Yo TPELG TOVAGYIGTOV AOYOLG.

[Ipdtov, otV amAovotepn €kdOYN TNG, M KATAVONON TOL dikaiov mPovTohETEL TNV
KAvOTITO EVPECTC KOl AvAyvwong Tov dkaiov. Avtd pe ) oelpd Tov Tpoiimobétel 6Tt
EEPOVLE TAG VO, TO EVTOTIGOVE KOT' ap)dG, TO 0oio pog odnyel miow, katd pio Evvola,
010 OepeMdOEg epMOTNOL «TL Elval TO HIKOLO;Y.

Agbtepov, akdun Kot 1 VTOBOAT TOV EPOTNUATOS LLAG VITOYPEMDVEL VO GKEPTOVLLE TO TAG
avtihappavopoacte mepimioka @avopeva Onmc to «dikao». To va eipacte g Béomn va
avTANeBoVE KATL KOl VO TO TEPLYPAYOVUE OE o YAOOoO gival éva kpiciuo Prua
OTNV TOPElD Y10 TNV KOTOVONGN TOL KOl TOV WEDV KOl TOV TENOOCEMV TTOV TO
SOUOPPDVOVY KOl SIAUOPPDVOVTAL OO QVTO.

O 1pitoc AOyog mov B€Tovpe T0 epOTNUO omoppéet emiong amd avtd: dnAadn, OTL 1
Katavonon pe m oepd g pog fondd va kabopicovpe mog Bo mpenel va KAvVOLLE
AOYIKEG 1 UTIOAOYNUEVES EMAOYEG GYETIKA E TO TL GLVIOTA dikalo og KAOe dedopévn
Katdotaon. Avtd umopel emiong va amoteAésel Eva TOAOTAOKO CTNUO Y10l TN VOLILKTY
Oewpia, oAAd elvon eE€yovcag onuaciag, Yoo mapdadetypa, oty aSloAdynon Tov
O1OVIOL TPOPANUATOG TOV OV KOl MG UTOPOVLE VO TPOGO0picovpE oV EVag VOLOG
etvar «kohdo» 1N «kakog». Kat edv tvon kakdg, Tt pmopovpe (1 mpémet) vo KAVOLLE YU
avtd. Oa Biovpe opropéva Pacukcd {nmpota avtiinyng g 1éag ota Kepdhota 3 kot
5, pe titho «AwBdlovrog Tov vopo» kot «Nopog, I'eyovog kot I'Adcco» avtictorya.
AAG TTpog o opdv Oa emkevipwBove o€ KATL ATYO O CLYKEKPIUEVO.

1.3 ’Eva osiypo vopkod wpopfinpatog

M @idn mov éyet Katdotnpa, tapérape mpdoeata pia moptido Le ddpopa payoaipio
Kol €101 KATOOKNVOONG, AVAUESH GTO OTTolo NTOV Kol UEPIKOl covylades. Avnovyel
WG M actovopio avaddfel dpdor, edv ekBécel ot Prrpiva KoL TOLANGEL TOVG
oOVY1A0EG 6TO KOO Kot 6ag {nNtd va 1 svpfoviedoete. Aapupdvovtag vedyn avtd 10
TpoPANpa, Bo cag BEcovpe 600 EpOTNOELS:

1. Thatin moAnon tov covylddmy Bo uTopovoe v amoTeAEGEL VOLKO (TN €€

apyns;
2. Tlog pmopeite vo S10MIGTOGETE €Gv 1 GiIAN pov Ba mapafiale Tov vouo;

Avtd potdlovv pe Tohd daupopeTikd £10m epwtinoewv. H epdtnon ylati katt pmopet va
amoTELEGEL VOUIKO (NN, amoitel voo GKEPTOVUE TOV POAO KOl TOVG GKOTOVG TOV
vopov. Mropel eniong va bTovoel OTL VITAPYOLY OPLGUEVO TPAYLLATO TTOL O VOOG OEV
npénel v kével 1 va mpoomabel va mapepPaivel. Oa eEgtdoovpe TpodTa avTd TO
epoTUO, VIO TOV TiTAO «Agttovpyieg Tov dkaiovy. To debtepo epdTNUA pog potdlet
TOAD 7O PUNYOVIKO: TG PBpickovpe 10 dikoo, oAAL Kt ovtd givon Paciopuévo otnv
KOVOTNTA LOG VO IKOVOTTOMGOLLLE ol To Pactkn vwodeon, dnAaon 0Tt propovpe va
avayvopPIiGOvHE TO. OPOPETIKA €101 KAVOVOV TOL &lval YvoOTA MG «OTKoo» GTO
OYETIKO VOUIKO cOoTnua. AVTd Opmg dev eivar Kot T060 amAd 660 akovyetal, 0AAL Eva
KaAd onueio exkkiviong eivor vo KoTavonoovpe to €i0n TV KOVOVOV oL EXOLV



avomrtuyfel amo Tic Oecpikég TNYEC TOL £xovpe NON avaeEpel. Oa emavELBovpe 6° avTo,
otV evotnra 1.6.

1.4  Asgrrovpyieg Tov dkaiov

141 Awtipnon g onpoocwog Taéns Ko ac@arerog

To dikaio Bempeitar cuyva MG Eva GNUAVTIKO GUGTUTIKO TNG «KOAANG) OV GLYKPATEL
TOV KOW®OVIKO 16TO Kol OGS TPOGTATEVEL OTO TOVG KIVOUVOLGS TNG KOWMVIKNG ata&iog
Kot G avapyioc. To movikod dikato, £101KATEPA, vt CNUOVTIKO amd TNV Aoy ovTh,
dedopévou Ot opilel TIC GVUTEPLPOPES OV BEMPOVVTIOL ETAPKADS OVTIKOWVMOVIKEG 1)
duvnrtikd emProfeic yioo to dMNuoclo KoAd dote va Tifevtal €kTOG VOUOL Kol v
TIHOPOLVTAL 0md T0 KpAtog. Tavtdypova vdpyel 0 mpaypraTkodg Kivovvog to 110 To
KPATOG VO YPNOLUOTOUCEL TO OIKOO Y10l VO, VOUUOTTOMGEL TRV €Eovsio Tov Kot va
Kataoteilel ™ Sweovio pe T Plo. Avty M KOTAYPNON TOL VOUOL UTOPEL va
wapoatnpnOel oe TOALL KOTATIESTIKA KADECTOTA KOl GLUVETMG Bempeital oNUOVTIKO M
TOMTIKT KO 1] VOLUKT 6006100 TOV KPATOVG VO SLOTNPOVVTOL AOYIKE S0y MPICUEVES Kot
VO VTOKEWVTOL GE [0 GELPG GUVTAYLOTIKOV EAEYY OV, Y10 TAPAdELY LA, d1oc@arilovTag
O0TL M acTtuvopia Kot To OkaoTipla givor aveEdptnta omd TV ekteAecTIKN e€ovaia.

142 TIpooctacio TOV GTOUIKOV SIKIIOPUATOV KOl EAEVOEPLOV

Mo onuovtik)y Asttovpyio Tov dKaiov OTIC EIAEAEVOEPES OMNUOKPOTIKEG KOWVMVIES
elvar 0TL mpémel va meplopilel TV 1KOVOTNTO TOL KPATOVS KOl GAA®MV 10YLPOV
KOW®OVIK®OV OpE®mV amd to va mopafialovy ta dikaudpato kot tig ehevbepieg Tov
TOMTOV. AVTO eumepléyetol ovyvé o€ £€vvoleg OMMG TO «KPATOG SKOiOL» TOV
TPoVTOOETEL OTL KAVEVA TPOGMTO 1) OPYOUVIGUOG OEV EIVaL VITEPAV® TOL VOLOL KOl T
«ehevbepio 610 TAAIGIO TOL VOLOLY 1 OTTOio LITOVOEL OTL 1] ATOIKNY owTOVOpio propel
Vo TEPLOPIOTEL LOVO amd T VO doknon tov vopov. H tpoctacio tov OepeAmodv
SKoUATOV Kot EAeLOEPIOV OTI®G TO dkaimpa pag dikamg dikng, n ehevbepio TOL
Adyov Kol TG VOUIUNG OlopopTupiag, €lvol GNUOVTIKY Yol TOV TEPLOPIGUO TMOV
SVVNTIKOV Kataypoemv g kpatikng eEovoiag. OLo kot mepiocOTEPO, GTO TAAIGLO
TOV €0vikdv Kot d1ebvav kivnpdtov yio To avOp®OTIvVe SIKOIOIOTO, 1| YADOCCO TV
(apVMTIKOV) TOAMTIKOV eAeVBepldV £xel avTiKaTaoTodel amd pio YAOdooo OeTikdv Kat
EPAUPUOCIUOV IIKOUMUATOV, OTOS TO SIKAIOUO Vo PNV DEIGTATOL KATO10G SloKpIisELS
AOY® @OLOL, PLANG, NAKIOG, GEEOVOMKOD TPOCAVATOMGLOV 1) OVATNPLoC.

143 Opyavoon kot ELey)0S TOV TOATIKOU TEGIOV

Av xor ovyvad Oempovdpe 1O OlKOO KOl TNV TOMTIKY] ©OC amopoitnta Sokpitd
CLGTNUOTA, 1 TPOYUATIKOTNTO €lvorl pHaAAov Alyo mo mepimlokn, Kabd¢ to diKaio
Swdpapotilel onuovtikd poOAo oI SINPNON TNG MOMTIKNG OOUNG KOl TV
JdIKacIOV, €V M TOMTIKY Swdpapatilet oAoéva kot peyoldTeEpo pOLO O1TN
SWUOPP®OY TOL OKO{OV, EOIKA HEGHO TOV EKTETOUEVOL ETNGLOL VOUOOETIKOV
npoypappatog tov Kotvopfoviiov.



g TOMEG Y dpeS M oyéomn Hetad dkaiov kot Kpatovg kKabopiletor TpwticTmg amd Eva
yportd ovvtayuo. Aviifétwg, 1o Hvopévo Baociielo Eeympiler yati dwbétel, oe
peydio Pabud, éva dypapo cuvtoaypo, xopig avtd vo onuaivel 6Tl 0gv LIAPYEL
CLUVTOYUHOTIKO Olkono, oOTe OTL To. dikooTplo dev €xovv kauio eovoia emt g
TOMTIKNG Kot vopobetikng dwdwkaciog. EmumAiéov, ot onuavtikdtepeg vopuoBeTikég
uetappuduicelg 6Tmg o Nopog mepi Evponaikov Kowomtmv tov 1972 (the European
Communities Act 1972), o Nopog mepi AvBpomivov Awkoioudtov tov 1998 (the
Human Rights Act 1998), ot di1Gpopot Nopot tepi Atokévipwong kot o Nopog mepi
Yvvtaypatikng MetappvBuiong tov 2005 (the Constitutional Reform Act 2005), 6\ieg
VTOOEIKVOOVV  TPOTOVG UE TOLG OMOIOLG Ol  CLVTOYUOTIKEG pag  puOuicelg
EVOOLATMOVOVTOL OAO KO TEPIGGOTEPO GTIG VOUOOETIKEG O10TAEELS TOV YPATTOV KOOV
Oa avaeepBovue oe oplopéveg amd avtég TG e£eMEELS KATA TN OLOPKELD OVTOV TOV
KEPAAAIOV Kol 6T cvvEXELR TOL BiAiov.

1.4.4 PyOmon ™G 01KOVOMIKNIS dpaoTnpLoTnTog

210 TAoic1o TOL KVpiapyov OO0V TOV KATITOAMGLOD TNG 0yOPas, 0 VOUOGS dtadpapotilet
J0. ONUOVTIKY Agltovpyio otn dlevkOALVEeN Kol TV evBdppuven Tov €Bvikov Kot
debvoic gumopiov ayabdv Kot vANPESLOY. AVTO TO KATAPEPVEL ONULOVPYADVTAS TO
Volkd mAaiclo kol TIC TPoVToBEcES Yoo TN OlELKOALVOT TOL EUTOPIOL KOt
emMPAALOVTOC BEPEMMDOELS OPYES Y10 TNV KOATOVOLT TOL KIVOUVOL Kot TNV €TiAvoT TV
dweopdv Otav Ta TPAYHOTE TAPOLV doynun Tpomn. Tavtdypova, TO dikoo
dwdpapatiel emiong pOAO GTOV TEPLOPICUO TOV SPUAGTNPIOTHTOV TMOV OLKOVOUK®OV
OVIOTNTOV KOl OTNV TPOCTOGIO TMV TOAMTIOV, TOV KPOTOV Kol TOL {d10v TOv
nepPOAAOVTOG, Yoo TopdoEypa, ond EMOPOAEIS EPYOUCIOKEG TPOKTIKEG, OO
KOTOYPNOELS oG oviotntog pe deomdlovcso Béon omnv ayopd Kot GAAES LOPPES
aféung expetdiievons. H emitevén 1ooppomiog petald avtdv towv otdymv eival
ovyva eEarpetikd SVoKOAN KoL, OTmG £d€1Ee M IOt Tpomelikn Kpion, 1 amoTvyio
pOOuIoNG PTopEl va £YEL TEPAOTIO OIKOVOUTKO KO, GUVETMC, KOWVOVIKO OVTIKTUTO.

145 PoOpion tov avlpomTvev oyécemy

To dikawo ypnoyedel 6T VOUUOTOiNon Kot Tov EAEYYX0 Ol0POP®V TTUYDOV TOV
STPOCOTIK®V oXEGEMV. AVTO TEPIAAUPAVEL VOLLOLS Y10 TOV YALO KOl TO COUPMVO
ovuPioong, kaBopilovtog TG apyés mov SEMOVV TN OVOUN TNG OIKOYEVELNKNG
nePLOVGinG o€ mePimT®oT dtdlvong TV oyécewv 1 Bavdrtov, puBuilovtag Tig oxéoelg
YOVEDV-TIOOLDV, KaBMG KOl TIC KATOOTAGELS EKEIVES KATA TIC OTOIEG TO KPATOG KOt TOL
JKOGTHPLO. UTOPOVV VoL AGBOVV HETPA Yo TNV TPOCTAGIN THG EVNUEPTOG EVOG TTOUdLOV,
KON Kol evavtie ota otkoumpoate tov yovémov. To dikao pmopeil emiong va
SdpapOTIcEL KATO10 POAO 6T pOOUIOT TOV O GTEVOV HoG oxEcemV, BEtovtag Opla
o€ 0,TL CLVIGTA VO GEEOVOAIKT dPAGTNPLOTNTO Kot v puOUiGEL TOGO TIG AUPADGELS
000 ka1 TV vrofonbovduevn avamapaywyn.

146 Awtipnon g N TaEng
Mo GAAN 10€0 TOL GLVOEETOL GTEVA WE TOV POLO TOL dKOIOL GTN PYOIGT TOGO NG

onpodcLag TAENS 660 Kot TV avOpOTIVOV oxéce®V etvat 0Tt 1o dikato Tailel onUAvTIKO
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pPOLO GTNV avaTOPOY®YT] Kot TNV €MPOAN opiopévev Nokav apydv kot asiov. Téco
o1 VOpol 660 Kot o1 NOKES apyéc £xovv €vo KOO YOPOKTNPIGTIKO TOV Ol VOULKOT
QILOGOPOL TEPLYPAPOVY MG «KOAVOVIGTIKOTNTO», ONANON TEPLYPAPOVV «KOVOVESH
CLUTEPIPOPAS, | ONAMOELS avTtdv Tov Bo €mpeme v Kavovpe. 201060, 01 VOUOL
JdpopomoovVToL amd TOvG apuy®g NOkovg kavoveg eEontiog Tng OmOKTNONG HLOG
OCLYKEKPIUEVNG HopONG (¢ vopoBetikn| ddtaln 1 vopoAoyia) mov avortuynke kot
vopupomoteital amd to Oecpukd mAaiclo €vOG «VOHKOD GLUOTHUOTOS). AVTO dgv
ouvendyetot 0Tt o1 VOpOoL dev £xovv NOd Tepleyduevo 1 0Tt 1o dikoo otepeitan Kot
avaykn nlwov Agttovpyidv kot aflov. Yrdpyovv, BEPara, moAlol cvykekpiuévol
vopoBetikol Topeic Tov avtavakiovv po Tpéxovsa kN cvvaivesn oty Kowvovia,
Yo TOPAdELY LA, 01 VOO TOL TPOGTATEVOLV TN BpnokevTiky] ehevBepio Kot GALOL TOV
EMYEPOVV Vo EAEYEOVV OPIoUEVESG «aVIOTIKES) GUUTEPIPOPES, OIS 1) dNUOCIA TPOPOAT
TOPVOYPAPIOG, 1) 1 PATCIGTIKY «pNTOPIKN picovey. [T€pa amd avTéc Tig 1TePITNTES,
®OTOCO, KAMOl0l umopel emiong va vrootnpiEovv 0Tt 0 10106 0 vopog Pacileton oe
oplopéveg Paocikeg nOucéc agieg, pio 0éopevon, yio Tapaderypa, ota WovVKd TS Taéng,
™G dkatocvvng Kot g atopkng eievbepiag (Stein and Shand, 1974). H avodog tov
«avBpdTvev dikonopdtovy uropel eniong va Bewpnbel g évag kateoynv nokdg
SAOYOG TOV TPOOTAONGE VO EVEMUATDOGEL TIG £VVOLEG TNG avOpdTIvNG a&lonpémetog
Kol ToV 0gpeM®OdV SIKAIOUATOV oTa €0VIKA vouikd cvothiuata. Me avtovg Toug
TPOTOVG, 0 010G 0 VOHOG, GTNV WOVIKT TOL HopYT, umopel va Bempnbdel wg péco
npaypdtoong g oiag Kot oG Beoudg TS Kowmviag ToV moAMT®OV Tov  givol
APLEPOUEVOS BTNV EVNUEPIN TOV OVOPOTOV.

Otav whdpe yuoo ™ oxéon peta&d vopov kot nokng taéng, eival SLGKOAO va, pnv
avagepbovpe oto eAEyov CRmmuo tng oyéong ueta&d vopov kot Opnoxeiog. Ot
TEPLOGOTEPEG VOUIKEG TTAPAOOGELS AVTOVOKAOVY U0 1oYVPN 16Topia PACIGUEV GTNV
miotn, eite Xprotwavikn, [ohapkn, Ivooviotikn eite omoladnmote dAAN. AkOun Kol oTo
VROTIOEUEVE, KOOUIKA dVTIKE kpdtr, O0nmg 10 Hvouévo Baciielo, vrapyovv cuyva
évtova {yvn amd v etopikd Kupiapyn Opnokevtiky Tapdooon e Koveviag péoa
010 Oikao. Qot1dc0, TNV 1010 GTIYUN, N oxéon petald vopov Kot Opnokeiog omoteAet
oo LoV TNG CNUAVTIKY] TNYT] SLVITIKOV GLYKPOVGEMY EVTOG TOV SKALOV.

Ov oOyypoveg @ilerevBepeg dmuokparties, 0mwc 10 Hvouévo Baciielo, Pacilovtal
OepNTIKA TNV 0Py TNG AVEKTIKOTNTOG Kol TG OECUEVONG GTNV NOIKT 0VOETEPOTN T
TOV KpATovs. AAMAG KaBDG 0VTEG 01 KOvmVies YivovTor OAO Kol TO TAOVPUAIGTIKE,
umopet va eival 0vckoAo vo tefohv vopkd opla HeTa&d TV NBkd amodeKTOV Kot Un
OTOOEKTAOV GLUTEPLPOP®V, LE Opovg cuvaiveons. To kpdrtog pmopel va epmhokel OA0
Kol TEPLOCOTEPO GE dLopdyeG Tov Pacilovtal otny To.

e 0vTO TO TANIC10, elval TOavd o vopog va e€avaykaleTar OAO0 Kol TEPICCOTEPO VOl
EMAEYEL OVAUEGO GTNV VIEPACTICT] TOV KOGLKOD YOPUKTPO, TOV KPATOVG, LE KIVOUVO
va @ovel LIeaAAdS0E0 TPOG OpIGpEVES KovOTNTEG OV Pacilovial oTny TioTn, 1 6T0 Vo
dwdpapoticet Evav mo evepyd pOLO TNV TPOCTAGIN TOV OpNoKELTIKAOV eAcLOEPIDV,
oxe0OV TaPAd0E, G LEPOG TNG OECEVOTG TOV KPATOLG GTNV TAOVPOAIGTIKT KOWV®VIL.
Ye k@Oe mepintwon, avti 1 O1ad1Kacio o ONUIOVPYNGEL TPOKANGELS OGOV OLPOPA GTNV
KOW®VIKY VOULOTOINGN TOL VOLOL Kol TNG VOUIKNG dtadikaciog ANYng amopdcemy.
[Ipdypatt, oto MAaicto Tov avEAvOIEVOVL BPNOKEVTIKOD POVTAUEVTAAIGLLOV, TOV GLYVE
ATOPPINTEL TO PIAEAEVOEPO 10EDOEC TOV KOOUIKOV KOl OVEKTIKOD KPATOLS, 1) OYECM
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petald vopov, kpdrovg kor Opnokeiog pmopel vo amotelécel éva amd To Kaiplo
nmuoata 01ebvdg, 1060 Yoo T VOUIKN Kot TV moAttikny Oewpia, 660 Kot yoo v
KPOTIKN TPOKTIKY TOV apy®v Tov 21°° aidva (PA. m.y. to BiPprio Tov An-Na’im, 2008
ka1 Tov Bradney, 2009).

147 PoOmon tov Aledvov Xyéccov

O1 diebveig oyxéoeic diémovtan Kupimg amd o Lopen dkaiov wov ovoudleTotl OnUocto
Oefvég dikao. Avtod dnpovpyel KovOVES, Yoo TAPAOELYLa, YOl TNV OVAYVAOPLON TOV
KPOTOV (OC VOLUK®V OVIOTHTOV, TN pOOOT TV £00(QIKOV TOVG GLVOP®YV Kol TNV
epappoyn ¢ dmiopotiog PeTaEd Tovg. Ot TOAEUOL KOl Ol £VOTAES GLYKPOVGELS
oémovton emiong amd dOebveic kavdveg owaiov, €161 dGTE 01 apyYEG TOL O1eBvoig
avOpOMGTIKOL d1Kaiov VIAPYOVV Yo VO TPOSTATEHOLV OGOVG EYKAMPBIoTNKAY OTIC
GLYKPOVGELS KOl OLOEVH KOl TEPIGGOTEPO, OGO KATIYOPOVVTOL Y10l EYKANLATO TOAELOV
Kol GAA0L eyKANpoTo kKotd NG avBpomomrag Oo dwactodv evomov dedvav
dkaotnpiov cOUE®VO He To TPOTLTTA OV £xovv Beomiotel and 10 S1eBvEG ToVIKo
dikato. Xe drokpatikd eminedo, 10 01EfvEC epmdpro pvOuiletar dGAo Ko TEPIGGATEPO,
Katd kopro Aoyo amd tov [Haykdouio Opyavicpd Eumopiov otn I'evedn, aAld Kot amd
TEPLPEPEIOKA EUTOPIKE cvothuate 6mwg 1 Evponaikny Evoon (mwov elvar to mo
EVAPLOVIGUEVO, KOl 0VTO TOV HOLALEL TEPIGGATEPO LE TEPLPEPELOKO VOLUKO GOGTNLOL
amd OAOVG TOVG EUTOPIKOVG GLVACTIGHOVG), | Bopeloapepikavikn Zovn EievBepmv
Svvarrayov (NAFTA) kot Zovn Eledbepov Zvvarrayov g ‘Evoong Kpatdv tng
Notwoavotorkng Aciag (ASEAN). Ta dpyova ovtd veicTovTol 1O S0Py LOTEVTIKA
@OPOLIL KOl TPOGPEPOVY GUOTNUATO ETIAVONG SOPOPDOV Y10 EUTOPIKES OLOPOVIES
HETOED TOV KPAT®V EVTOG TNG O1KA000G10G TOVG.

1.4.8 H onpocio g AELTOVPYIKNS OKEYNG

To va oxeptopacte Aettovpyikd yo to dikoio givor €vo oMUOvVTIKO KOUUATL TMV
omovd®V Yot pog Pondd va emkevipwboidpe mépa omd ™ onuacio tov dikaiov. H
ekpddnomn tov dikaiov dev glvarl amAmdG o AGKNON OTOUVIUOVEVOTG, OEV TPOKELTAL
pévo yia v ekpdnon kavévev (mapd tov titho ovtov tov Pifiiov!). Katd v
expadnom tov dikaiov mpémel emiong va divovpe TPOGOoYN TNV EVPVLTEPT EIKOVO TOV
oKomoL Tov okaiov. Educotepa, pio Aettovpyikn mpoontiky divel Epgacn otov Paduo
Tov omoio 1o dikao emtelel TOGO «ITPOCTUTEVTIKA» OCO KOl «VTOGTNPIKTIKE
KOOKOVTO GTOVG TEPIGGATEPOVG TOUEIS Asttovpyiag Tov. Me avtd €vvoole OTL TO
dlkalo eivar ommv vanpecio 1660 TG MPOCTOCIOC KOL TNG VAEPACTIONG TMV
OIKOIOUATOV KOl TOV  GUUEEPOVI®OV TOV VOUK®OV TPOCOT®V, OCO Kol TNG
o1a0ePOTOINGTG TNG KOWMVIKNAG GLUUTEPLPOPAS KOL TV TPOGOOKIDV (71.). epmodilovtog
TIG GLYKPOVGELS N LETATPETOVTAS TEG OE ia OITOOEKTT], ONAOON VOUIKT] LOPPT), KO OTL
70 diKaio Ko o1 diknyodpot, dStadpapatiCovv eniong Evav onpuaviikd e£0v610d0TIKO pOLO
otV kowovia. To dikoto pe v televtaio avtr £vvola Kabiotd duvatd Eva oAdKAN PO
QOGO SOTPOCOTIKMV, EMLYEIPTUATIKOV, KON KO OIOKPOTIKOV GUVOAALYDV, 00 T
cOvayn YApov, TV TAOANGT €VOC GmITIOD, TV 0yopd TPOIOVIMV Yl Lo ETLXEIPN O,
Vv ekkaBdpion pog etanpeiog, péxpt t odpOpmon pag debvovg cuvOnkng peta&y
Kkpot®dVv. To dikaio ¥pNoHomoteital S1pKAOS GTOVG TOATIKOVS KHKAOLG MG UNYOVIoUOS
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EPAPUOYNG TNG TOAITIKNG, OLYVA He EEKABOPOVG KOWMVIKOVS 1M EKTOOEVTIKOVGS
okomo¥g. ['a mopddetypa, dv 1 KoBEPVNoN oKEPTOTAV VO, KATOGTIGEL TOPAVOUT TV
TOANGN TOV GovYld®V, Ba émpeme vo aoyoindel pe moAAL amd to. Acttovpykd
nmquota mov puoae ovinmooape. ITIibavotato Bo emyeipnuatoroyodoe yoo TV
amoyOpELGN TOVG YloL AdYoLG dNUOGLOG TAENG 1 dSNUOCLAG acPirelnG, 0AAG Bo Empene
vo gfetdoel o emyEpnuUoTe OTL TETOOL TEPLOPIGUOL AMOTEAOVV TEPIGTOAN TV
atopkadv erevbeplov kot mapépPacmn oto eumdplo. Oeeidel va dacearicel Oti
OTOL0ONTOTE TETOL OayOPEVOT| gival avAAOYN TOL KIVOUVOL TOL OVTITPOCMTEVEL 1
KOKN (PNOT TOV GOVYIAd®V, Kot 00T KaBeENG.

"Evog kahdg akadnpaikog Kot cuyva £vog KaAdg v evepyeio d1kNyOpog emione, mpEmet
va givarl tkavog vor KEPTETOL KPLTIKA Yo TO Oikaio Ko emiong Tt Umopel Kot Tt TPEMEL
va kével. E&gtalovtag tov Kowvmvikd, TOAMTIKO, OKOoVOUIKO 1 NOkd poAo Kot Tig
OLVETELEG TOV avolyel Eva eVPY PAGHO ETLYEPNUATOV Kot {NTNRAT®V oL {6m¢ Vo unv
Aoppavape vroyn v N oKEYN HOGC CTOUNTOVCE GE U0 OTAN TEYVIKT OVAAVGCT TV
1oV Tov Kavovev. Onmg Ba dovpe mapakdto, 16ing ota Kepdiowa 9, 10 xor 11, 1
oKEWYT Y10 TO JiKoo pe avTdV TOV KECKEUUEVO» TPOTO Elvarl EmioNg KATL TOV KAVOLV Ol
dkaoTég Otav Aapfdvouy pia andeacn, | 6tav epunvevovy T vopodesio. AALE Tpog
T0 TOPOV EMOTPEPOVIE GTO £pOTNUA TL glvorn dikato, e&etdlovtag TS dapEPEL amd
GALES LOPPEG KAVOVIGUMV KOl OtO 0LTO TOV UTOPOVE VO OVOUAGOVE «KOWVOVIKOVG
KOVOVESH.

15 Kavoviopiog: Kavoveg Aikaiov ko Kowvmvikoi Kavoveg
Mio and 11 AéEelg mov epeavifOTOV CLVEXMS OTO TEAELTOHO TUAUO NTOV O
«KOVOVIGLOS». Mg kivduvo va SNADGOLUE TO TPOPOVES, TO OlKOO YPNOULOTOLEiTOL
ocuvNBg Yo va puBpicetl TTVYEG TG aTopKNG ko Besukng cvumeprpopdc. Ipayport,
N vopoBecia €1d1kdTEP, Bewpeitonr HePIKES QOPEC MG O TOPAOELYLOTIKY LOPON
Kavoviopov. AAAG To dikaio oev ivat 1o povadikd pHéco pvbuong.

O 6pog kavoviopog umopet va BewpnBel 0Tt TepAapPavel «OAES TIG LOPPES KOTVOVIKOV
eréyyov, nBeAnuévovr N pn kou gite emiPdileton and 10 kpdrtog gite amd GAAOVC
Kowmvikovg Oespovgy (Morgan and Yeung, 2007: 3-4). Av 170 KGAOGKEPTOVUE, O VOLLOG
dev Aertovpyel amopovopEVOS amd AALES Lopeic kavoviopav. Kdbe kowvmvia d1émeton
oo £vov PeYAo 0YKO GAA®Y KavOVmV OV OgV Evat VOUOL LLE TNV TUTIKT £VVOld, dAAA
OTAMG 1OUOTIKOL KOVOVEG 1| YEVIKOTEPES KOWMVIKEG GULUPACEIS — OVTIAMNYELS HLOG
«optno» ovumepipopdc. Eivar emiong péoa phopiong e Kovovikig Cupmeptpopds,
OAAG M EMKEVIP®ON GTOV Kavoviopd g vrevOupilel 0Tl o1 Kowwmvieg £govv v
EMAOYN Y10 TO TL Kot TG puOpilovv. 'Etol eved ot meprocdtepot amd epdg Oa d€xovav
OTL O6mo10¢ KAEPBEL Ta LVILdpPyovVTaL TOL GAAOVL, 1 EVOEYOUEVMG KATOL0G TTOV TOLAEL
oovylades, Ba mpémel va Tov emiPAndel mowvn cOopPova pe To ToWIKO dikoo, {GmG
EKTAOYOVLLE OV SOVUE KATOL0V GTO S1KAGTNPL0 EMELON £paye umléAia pe to payaipt! H
pOOUION TOV KOADV TPOT®V OEV EIVOL TPAYUATIKA TOCO GNUOVTIKT Y10l TV KOWV®OVi
LG DOTE VAL OTOLTEL TNV 10D TOL VOLOV.

To va okeptOpOoTE TOV VOUO ¢ £vav amd Tovg TBavoLg TpOmovg pvbuong pHég
BonBdet £T61 var KATOVOTGOVUE TTO10 £IVOL TO YOPAKTNPIOTIKO TOV VOLOL Kot TOV TPOTO
LE Tov omoio oyeTileTon pe GAAOVS KOVOVIKOVG KOVOVES, 0VTMG MOTE:
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(1) Ot vopot teivouy va entte hodV TIG ONUAVTIKES pLOUGTIKEG Aettovpyieg TOV
ovyvd dev Ba pmopodoav vo ektedestodv (kaBdiov N e&icov KaAd) amd
dAda £10M Kavovev,

(i) O vopog umopei vo. givor 1dtaitepa oNUOVTIKOG AOY® TOL €mionUov
YOPOKTNPO TOV KOl TOV EEEOIKEVUEVOV KUPDGEWDV 1] EVOIKOV HECHV TTOV
dev glvan drabéoa e dAleg popeég pvbuuong,

(1) H emdoyn emionuov 7N AyOTEPO  EMONUOV — UNXOAVICUDV — TOV
YPNOLOTOOVVTOL  UmOopel  KOAMOTO Vo OVTOVOKAGL — SLOQOPETIKEG
TPOTEPOULOTNTEG 1 SLUPOPETIKEG KOWVOVIKES a&ieg, OGOV apopd TNV ev AdY®
GLUTEPLPOPAL,

(iv)  H ypnon tov VOHOL KOl TOV VOUIKOV KUPOGEDV £XEL €MioNG GLUPOMKO
YOPAKTAPOL: GTEAVEL £vaL 1oYLPO UNVLLLO Y10 TO Tl EKTIUE 1] KOWV@Vid.

Ol amopacelg oyeTikd e To pLOOTIKE epyareia Kot TIG Tpooeyyioelg umopet emiong
VO OVTOVOKAODY OTTOWELG CYETIKA LE TNV OOTEAECUATIKOTNTO TOV SOPOPOV LOPPDV
KOVOVIGUOV. X& OpoUEVO. TAMICIO O KOVOVIGUOG UTOopel vo elval moAD» mo
AmOTELECUATIKOG €0V KAVEL €AdyIOT] N KAOOAOL Y¥pNom TOv VOHOVL. ZVVET®MS, 1
OLKOVOLLKY] TOALTIKY] UTOPEL Vo xpnotpomotnfet Yoo va puBUiceL T GLUTEPIPOPA TNG
ayopac, 1 Ol GYESNOTIKEG APYES UITOPOVV VO EPOPUOCTOVV UE TETOLO TPOTO DGTE VO
pLOUIovV TOVG TPOTOVG LE TOVG OTOT0VG YPNCUYLOTOLOVVTOL TO KTipLaL 1) Ot SpOLOL KAT.
YKeQTeite, Yoo TOPASELYHO, OGS TO HETPO GTOCLUPOPNCNG TS KLuKAOQopiag, M M
tonofétnon mel®dV Kol ¥PNOTAOV OVTOKIVATOV GE £VOV KOO Y®po, Hmopel vo eLEyEet
TNV TOYOTNTO TOV 03NYOV MO ATOTEAEGUATIKA o’ OTL (LOvo) Eva Opro TayvtnTag. Ot
KLBEPYNOELS Kot 01 PLOCTIKEG apYEC GLVELINTOTOOVY OAO KOl TEPIGCOTEPO TAOGC TOL
dtdpopa €idn kKavovev, poll pe o mowiiio GAA@V puOUICTIKOV epyaieimV, HTOPOVLV
va ypnoiponoinfodv okomipa, ovayvopiloviag 0Tl, 68 OPICUEVEG TEPITTMOELS, 1GMG
apkel vo kaBodnynoeig N vo katevhouvelg T GLUTEPLPOPE OVTL VO EPAPUOCELS TOVG
TOPAO0GLOKOVS VOULIKOVG KOVOVIGUOVG GE TAT PN 1GYV.

[ToV mpémet va yopayTodv Ta Oplo. Kot Yot OPIGUEVOL KOVOVEG TTPETEL VAL EXOVV TNV 1GY0
VOUOL v GAAOL OyL, etvan GALO Eva amd EKEIVOL TOL EPOTNIATO GTOL OTTO10L OEV £YOVUE
névta vkoAn amdvinon. O vopog dev elvarl ac@AA®S Tavtov o i810¢, Bo avtavakAd
SPOPETIKEG 0EIEC GE OLOUPOPETIKOVG TOALTIGHOVS KOl SLopopeTIkéG emoyés. [lapte ya
TOPASELY IO TOVG VOLOVG TTOV OLETOVV TN HOtyElc. XT0 cOyYpovo ayyAKo diKolo, va
dropo mov €xel oeEovolkn oyxéomn pe ™ ovluyo N Tov ovlvyo Kamolov dALOV Oev
voiotaton kopio vopukn kopwon (v Kol propet va kKatoinéel vo mopormepgbetl og
vrdbeon owlvyiov). Ztov Iohapwd vopo, 10 Kopdvi amoyopeder ) povyeio
KafoTdVTaG TNV EYKAN U Kol VTOPAAAEL TOLG EUTAEKOEVOLG GTNV TIL®PIN YOLVTOHVT
TOV HOCTIY®OUATOG 1 TOv ABoPoAicpod (av Kot ol amaitnoels omdoeéng tvar 1060
aVoTNPEG MOTE, EKTOC €6V M potyeio oporoynOet, dev emPdAleTon cuvNO®G N TANPNG
Tipopia). v apyoio EALGOA, Y100 va SOGOLVE Vo 1IGTOPTIKO TOPASELY LA, EVOG AVOPOS
OV amomAGVNGE TN 60{VYOo Kdmolov dAlov Ba avtetdmle £va aitnuoa omolnuimong,
KaBmG elye TapoPlicel TO «IOI0KTNGLOKA» OTKOULMUATO TOV GLLDYOV NG EPOUEVNC TOV.
INo va amotpanel kdti Tét010, 0 SroPBopLag KIvdLVELE e GALES COUATIKEG TIU®PIES,
Ol O JOEOOUEVEG amd TIG Omoieg mEPIAAUPOvVAY TO VO GTPOYVOLV POTAVAKLO GTO
omicOia, N va tpapodv to nPikd tpiyopal
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Yuvenmg, pmopel va emwbel 1L o1 drapopeTikol VOOt Yo T poyein LITAPYOVY MG
AVTOVAKAOCT TOV SLOQOPETIKOV BpnNoKeLTIKOV 1 NOkodV andyemv mov viobetel T0
dikaro. Towg avtavaxhovv emiong OOQOPETIKEG OMOYELS Yo TV  avOpdTIVN
oeCovoMkOoTNTa, 1 TN OWPOPETIK B€om TOV avOp®V Kol TOV YUVOIKOV GE o
Kowovio. ALTH 1 TOMTIGUIKY OlAGTOGN TOL OKOIOL Elvol OMUOVTIK] (OOTE Vo
KOTOVONGOLE YTl GuykeKplévol Kovoveg Exovv e€ehybel oe kavdveg dikaiov, 1
yloti S1POPETIKES «VOUIKES TOPAOOCEIS) Exovv eEelybel oe drapopeTikég yopes (Ba
emavéABoLLE GE VTNV TV vvola apyoTepa 6To Ke@AAato). H moAtiokn didotacn
EXEL OMOKTNOEL OAO KO UEYOAVTEPY] ONUOGIO OTY] VOUIKY] EKTOUOELON T TEAEVLTAIN
TPLIVTO TEPIMOV ¥povia. AvTavokAdTor TOGO GtV TAon UEAETNG TOL OKoiov «GE
mAaiclo», dNAadN VILd To TPIoUA TOV KOWOVIK®OV, TOMTIKOV, OIKOVOMK®OV, | N0K®OV
TAUGI®V OV SLAUOPPAOVOLY Kol SUHOPP®OVOVTOL omd TO OiKoo, 000 Kol TNV
AVATTUEN GLYKEKPUEVOV BELATOV OTIMG 0 KAVOVIGHOG, TO GUYKPLTIKO diKao, TO dikalo
K01 1] OIKOVOLQ, 1) 1] KOWV®VIOAOYi0l TOV S1KAHOV, TTOV EMIUDKOVY EVEPYA VA S1EVLPHVOLV
NV KOTAvONGn Tov pOAOL TOL OIKOIOV GTNV KOW®Via.

Ievikd, avayvopilovpe TOVG VOLOVS 0O TO YEYOVOS OTL TOIPVOLV L0l LOPPT] TTOV TOVG
drakpivel amd Tovug ALOVS KOVmVIKOUS KOVOVESG KOl GUUPAGELS TOV LOAG GLCNTNCOLLE.
H popen toug pog Aéet 6t mpoépyovror amd pa «Becuikny tnyn mov avayvopiletal
KOWoVIKd ¢ &yovoa v e€fovoia va dnupovpyel vopovs. Mdvo ot vépol mov
ONUOLPYOLVTOL LE AVTOV TOV TPOTO UToPOoHV va, BempnBohV VoK 0eGUEVTIKOL Yia. TO
dTopo, 1 aKOUN Kot Yo T {10 TO KPATOG. ZVUVENTMC, TO TPAOTO Hag frpa yio vo Bpodpe
TOV VOO IOV SIEMEL TNV TAOANGT TOV GOVYIAO®V O 1)TOV VO AVOKOADYOVLLE OV KAT010G
amd TOVG VOUKOUS Becponc €xel vo el KATL Yoo To Bépa. XNV Topovca Kol GTIG
EMOUEVEG EVOTNTEG GTPEPOVE TNV TPOGOYT HOG O GLYKEKPIUEVO GTIG LOPPES KO TIC
MYEG TOV ayYAKoU dikaiov.

210 ayyAKké dikaio vapyovv TPElS KOpleg Becukés myéc Tic omoieg Ba eetdoove:
To Kowopodio, ta dikactipla kot v Evponaiky Evoon. Xe avtég pmopovpe va
npocBécovpe pia tétaptn, v Evponaikn Zoppaocn tov Atkaopdtov tov AvOpdmov
(ECHR), av kat 0 avtiktuomdg g péypt GNUEPA NTAV UOALOV O TEPLOPIGUEVOS OE
oxéon He TG GAAES Tpels. BETovTag Teg wg agetnpio pag, opilovpe 10 vopkd vAKo
eotialovtog otoug «vopoBétegy. Avtn eivonr pio paiiov mepropiouévn Pdon,
VIOYPOUUILEL OPMC TN ONUOCTO CVTAOV TOL GLUYVE OTOKAAOVVTAL KTPMTOYEVEICH TNYEG
Kol TIC Stoy®pilel amd TIG «OELTEPOYEVEID» N AOYOTEXVIKEG TTNYEC TOL OKOUOL OV
TapEYOLV GYOMAGHS 1 aviivon TV Kavovov (PAére Kepdiato 2).

1.6  Kowopovilo kot NopoOeoia

To KowofobOAo givar onuovtikd yia tpeig Adyovs. [lpmdtov, givar o dnpovpyog me
ONUOVTIKOTEPNG 10MC cLYYpOVNG TNYNG Owaiov, OMAGdN, TOL YPOTTOL OIKOIOV.
Agbtepov, péow g vopobetikng tov eéovaiog, to KowoPovio eivar oe Béon va
mapéyel vopobetikés e€ovoiec oe AALOLG QOpEic, OO TO TOMKA GLUBOVALN, Ol
KPOTIKEG LINPEGIES KO GAAOL OpYOVIGHOL. AVTO £YEL WG OTOTEAEGLOL L0 LOPPT] VOLLOV
nmov ovopdletar devtepevovsa vopobecio 1 vopobesio eEovolodotnuévn and vopo.
Tpitov, o1 e€ovoieg mov €xel avabéoel to KotvoBovilo ypnoipomolovviatl evpémg yio
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™ onpovpyios Aydtepo TVTOTOMUEVOV PLOUIGTIKOV GUGTNUATOV TOV AELTOVPYOVV
péca o€ £va TAOIG10 ETioU®V KAVOVOV TOV dNpovpyodvtal armd vopobetikn dtataln.

1.6.1 H omovdarétyTa TG vopobeoiog

Etvon {otikng onpaciog va Katavonoete Tt givorl  vopobesio kot mog Asttovpyel. H
vopobeoio €xel onuocio €med”] ot vopoBeTikég SoTdEels eivol GLVTOYHOTIKE T
VYNAOTEPN HOPON OKOiOL GTa VoK cvothiuoate tov Hvopévov Baoctleiov kot
TPOKTIKA EMELON 01 TEPLGGATEPOL VEOL VOLOL TV TehevTainv 100 mepimov etV £yovv
) Bdomn Tovg 61N vopobeoia. Aev Ba mpémel va ekmhayeite av Bpeite o avtd T0 TANIGLO
apkeTn vopobesio mov va démel v emidEEN Kol TNV TOANCT] TOV GOLYLAO®V, Y10
TOPASELY LA

H avénon g vopobesioc vanpée Pacikd yopaktnploTikd Tov GOYYPOVOD Oy YAIKO
VOUIKOV GLGTHWOTOG. AvTikatontpilel Tov Pabud otov omoio 1 kowvaovikn (o1 &xet
yivel mo moAOmAOKN kol M KvPépvnom €xel emekteivel Ttov €AEyy0 NG OTIS
OpaoTNPOTNTEG LaG. AVTO 1oYVEL 1OATEPA Y10 TIG VOLUKES £EEMEEIS OV aKOAOVON GOV
mv epeavion tov Kpdtovg mpdvolag tn dekaetio Tov 1940. Qg amotéhecio, moAlol
ONUOVTIKOT TOUEIC OmM®G 1 amooYOANoN, 1 TOLOIKY] HEPUVO Kol TO OIKO0 TNG
KOW®VIKNG 0o@AMONGS, 0QeilovV T cVYYpovT VTTapEN TOVG GXEOOGV OMOKAEIOTIKA GTIG
vopobetikég dtatdEels, av kot 1 vopobecia £xel emiong emekteivel v euPéred g
K0T TOAD GTOV EMYEIPNUOTIKO KOOMG Kol GTOV EUTOPIKS TOUEQ.

Ola avtd vTodnAdvouy 0TL, pokportpobecua, Ba tepipuévape 6TL Ha LINPYE CNUAVTIKN
avEnom Tov 0YKoL TG vopobesiog mov 1oyveL oty mpaypatikotnto. H vtdbeon avtr
emPePardveton e peydro Pabud ond ta otoryeio. Ta televtaio mevivta mepimov
xpoévie 0 OyKog 1Tng 1oyvovoag vopobesiog €xet avapeiforo avénbel. Avtod
KOTOOEIKVVEL OVO TPAYUATO: TPDOTOV, Lio O1001KOGI0 GLGGOPEVCNC, O1OTL O1 KTAALOD»
vopol dgv Katapyovvion omapaitnTa pe Tov 1010 puhud mov dnpovpyoHvTal VEOL Kot
devtepov, €va vymAdtepo eminedo vopobetikng opactnprotntos Tov Kotvopfoviiov og
oyéon pe to maperov. E&etdlovtag tn @uorn autg TG VOROOETIKNG OpacTnplotnTog,
®oT1d60, 0V onuaivel aming 61t PAEmove Tepiocdtepovs Nopovg tov Kotvofoviiov
Kk@0e ypovo. O apBudg Twv Nopwv mov ynoiomkay ové KowvoBovievtiky chvodo
Kopue®Onke ™ dekaetia Tov 1970. Kotd ) dekaetio 1964 ko 1974, o apBudg tov
Nouwv mov ynoeiotrov avénonke katd 20 toig ekatd (Miers, 1986; npPi. Cracknell
and Clements, 2012). TeAevtaio, ®ot000, 0 Tpaypatikdg aptBpdg Tov Nopwv mov
ynoiotnkay peiddnke otadiokd, ondte avtd mov cvuPaivel givarl Alyo mo mepimhoko
and 10 amA®¢ mepPlocoTEPOl N Aryotepor Nopol. H peimwon tov apBpov twv
vopoBetikmv oatdEewv avtiotafuileton oty mpoypoTikOTnTe, 0md VO GAAOVG
TOPAYOVTEG:

Q) H mocdtnta tov ypantdv vopwv, mov kpivetal omd tov aplfpd tov ceAidmv
G vopoBesiog mov €xel ynoewotel eEakorovbovoe va avEdvetor amd
dekoetio oe dekoetia. O Miers (1989) édeile étor 0tL 0 OYyKOG ™G
TPpOTOYEVOLSG vopobeoiag avEndnke otabepd and 745 celideg Katd PHEGO
6po avd ovvodo 1t dekaetion Tov 1950 oe 1.525 ceAideg ™ dekaetio TOL
1980. Méypt 10 téA0g NG dekaetiag Tov 2000, o pécog OPOG aVTOG giye
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avéndel oe 3.224 (o 0wog pog vmoroyopds, pe Paorn to otoryeio twv
Cracknell kou Clements, 2012),
(i)  Avtd ovvodednke emiong amd ocvveyn avénon tov oapBUOL Kol TNG
SIPKELNG TOV LITOVPYIKMOV omo@doewv. o gmavélBovpe 6€ oLTO GTNV
evomta 1.6.3.
"Etot 6ha avtd delyvouv Oyt povo 6t n vopobeoia yevikd cuveyilel va av&avetat, oA
Ot oAAGCEL Kot 0 TPOTOG pe ToV omoio oyedtdleTon Kot ypnoiponoteitot n vopnodeosio.
Ot vopot yivovtar OA0 Kol IO LOKPOOKEAEIC Kol EMOUEVOS, 16MC Kol O TEPITAOKOL
KL, TAVTOYPOVa, OAO Kot TEPLGGOTEPT VOLOBEGT O10YETEVETOL LEG® SLOTAYUATMV KT
€£0VG1000TNGN VOLOV.

1.6.2 TI'poantd Aikaro

H vopoBetikn odtaén ivon éva €yypagpo mov mepiéyxel vopovg mov Beonilovtat amd to
KowoPBovio. Ot vopoBetikég Oowatdéelg avapépovion emiong ®¢ VOUOL TOV
KowvoBoviiov. Oa pabete mepiocdTEPQ Yo TOV GYEOOGUS TOVG 6T0 Kepdiaio 3.

Ot vopoBetikéc dratdéelg cuvavtdvTal TAEOV 6€ OAOVG GYEDOV TOVG TOLELG TOV dIKOIOV
Kot puOuilovv kébe eidovg dpactnprottes. [ToAré vopoBetikég dratdéels emnpealovv
TG Lwég pag yopic kav va yvopilovue yuo avtés. Ta mopaderypo, mmg vwoAoyileTotl n
nuepounvia tov [doya; ' va aravticovpe e avtd Oa Tpénet va oTpa@ovLE G Evav
nepiepyo vopo tov 1750, Tov Nopo yia to Hpuegpordyro (Néov Tomov). Avtodg o vopog
KaBOp1oe TOAAOVG MUEPOAOYIOKOVS VTOAOYIGUOVG, GUUTEPIAAUPOVOUEVOY  TOV
dloextav et@v kot Tov [1doya. H mo napda&evn didtaén, wotdco, apopovoe 1o id1o o
nuepoAdylo. To 1750 n Bpetavia ypnoiponotovcoe to molod lovAiovod nuepoAidyto.
[ToAAEC dAAeg YDpeg elyav otpapel 610 axkpiéotepo I'prnyoplavo nuepordyro. Yaqpye
Slpopd £vieko MUEPOV UETOED OVTOV TV MUEPoroYimv. Otav €dd MTav TEAN
YentepPpiov, adrhov frav Oktodppiloc. ‘Enpene va yiver pior odiayn. To epdtuo oy
10 T, O vouog €dwoe v amdvinor opilovtag 0Tt petd t1g 2 XemteufPpiov 1752
énpene va akohovOnoel n 14n ZentepPpiov 1752. Evieka nuépeg Ba Bempodvtav €161
amAd ot dev v pEav! Avtd Katadewkvoet EekdBapa ) dvvaun Kot v e£ovcio Tov
&xel m vopobBeoia. Avotuy®dG, 68 AVTNV TNV TEPIMTOGN, 0ONYNCE EMIONG O TAPOYXES
oToVG dpOHOLGS, KLpimg Yati pepikol avOpmmot dev Ba elyav yevéBAla tov Zentépuppio
tov 1752 xon 6hot Ba yivovtav Eapvikd évtexa npépeg peyorvtepot!

Ot voupobBetikég dwtdEelg Oomuovpyovvion  amevbeiog amd 10  KotvoBovito,
axolovOavtog dradikaciec mov kabopiloviatl T0oco ot BovAn tov Avtimpoodnwv 660
Kot 6t BouAn tov Adpdwv. Mia vopoBetikn otdtoln yivetonr vopog pévo apov €yet
eloayBel oto KowoPoOAlo og «vopooyEoion, Exet eykpiBel kot amd To SVO GOUATO TOV
KowvoBoviiov kot éxet mepdoet v tumik dwadikacio e Baotiikng XvykatdOeong.
Mol ynorotel €vag vopog Bewpeiton adiapgiopfntnrog, 6Gov agopd To ayyAko
dikaro. Onwg 10 é0ece o Adpdog Campbell otnv vrdbeon Edinburgh & Dalkeith
Railway xatd Wauchope (1842) 8 Cl & F 710: «kovéva dikactiplo dev pmopel vo
€PEVVNGEL TOV TPOTO e ToV omoio e1onyOn oto Kotvofoviio, ovte 10 Tt £ytve TPV amd
NV €I0AY®YN TOV, 1 TL ynoeiotnke 6to Kotvofoviio katd tnv e£EMEN Touy.

H dMAwon tov Adpdov Campbell e&axorovbel va 1oydel 68 yeVIKEG YPOUUES Ko
onuepa. Aev vmdpyel ovte €va dikaotnplo tov Hvopévov Bacileliov pe e€ovoia
avtiotoyr, Om®G 0g TMOVUE, TOL AUEPIKOVIKOD AVAOTATOL AKOGTNPIOL MOTE VO
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KNPOLEEL TNV €YYDPLOL VOLOBEGTO OVTIGUVTAYLATIKY KO, O €K TOVTOV, dKvpn. AVTi N
OmoVCio. GLVTOYUOTIKNG avabedpnong avikotontpilel pio apyn mov ovoudleton
KOWOPBOoLAELTIKY Kuprapyio 1 Optopéveg opéc «umepoyn». [Ipdkettar yio v 10€a 6T
10 KowoPovMo givar o mpwtopyikoc vopodétng kat 6t évag vopog tov KotvoBoviiov
AOTEAEL TNV OVAOTOTN LOPPT TOL aryyALKoD dwkaiov. H vrepoyn tov KowvoPoviiov givar
ONUOVTIKY Y. TN vopkn péBodo, kabmg Ompovpyel Oy®PGHd UeTAED TV
VOUOOETIKOV KOl TOV OKACTIKOV AEITOVPYIOV GTO KPATOG. ZOUUGMVO, LE OQLTHV TNV
dmoyn, 0 pOLOG TV SIKOCTMV £ival va punvedovY Tov vouo, oyt va tov Beomilovv (av
ka1, OTm¢ B dovpe oty mopeio avtov Tov Bipiiov, N TpayuaTIKOTNTA Eivor LAAAOV
o 7wepimAokn omd O,Tt LIOONAGVEL avt) 1 oA Wéa). Opwg to ddypo ng
KOWOPBOoVAELTIKNG Kuplapyiog onuaivel 6Tt ot AyyAotl SIKAGTEG €ivol EMLPLANKTIKOL
otV GoKNoM TOV EE0VGLOY TOVG LLE OTOLOVONTOTE TPOTO TOL UTOPEL VO pOiveTal OTL
opetepiletor Tov vopobetikd poro tov KowoPoviiov. I[ToArég vobéoelg mov Epyovion
EVOTIOV TOV SKaoTNPieV apopodv {NTHUATH CYETIKA LLE TNV EPOPLOYN TOV YPOTTOV
dwaiov. ['evikd, avTéc dev ONOVPYOVV GUVTAYHATIKA (NTARATO, O1OTL TO EPOTLLOTOL
7oL TifevTon 6TO SIKAGTNPLO ElvOl EPUNVELTIKA: OO0 gfvor To Tedio EQOPHOYNS M| TO
OTOTEAECHLO OGS GVYKEKPLUEVNG OtdTalng; TTio TpoPAnuatikég yio ta dikaotipla etvan
oL VTOBECEI OV E€YEIPOLV EPOTAUOTA CYETIKA e TNV €yKLpOHTNTA €VOG VOLOUL.
[otopikd, 6mmg eldape, petd v vedBeon Wauchope kot dAleg mpornyovpeves, Ta
EPOTAWOTA CYETIKA e TNV 100 VO VOpOL, e€etdalovtay omdvia omd o SIKOCTNPL.
Qo1660, VILapyoLY evdeiEelg 6Tl | 6Tdon vt aAAGCEL

[Ipdtov, n ovppetoyn tov Hvopévov Baciieiov omyv Evponaikn Eveon elyxe
ONUOVTIKO avTiKTLUTTO 6T oYéom HeTalh TV dikaotnpiov kot Tov KowvoBovAiov, oe
Babud mov T AvAOTEPO SIKAGTNPLO TOPAKAUTTOVV 1} 0V «EPAPUOLOVV» EVaV VOO TOV
KowoPovAiov mov épyetar 6€ cOYKpPOLOT LE TO QUECO EPOPLOCTEO SIKAO TNG
Evponaikng Evoong. ®a to culntinoovpe avtd ektevéotepa oty evotnta 1.7.3 ko
oto Kepdiono 11.

Agbtepov, ovppova pe tov Nopo mept AvBpomivov Awoiopdtov tov 1998, ta
dwaotipla £xovv emiong v e€ovoia va knpvocovv vopobesia acvupifactn pe ta
Oeperdon dwondpota wov mepiEyovior otnv Evpomraikn Zoppaocn tov Atkoopdtov
tov AvBpomov (ECHR), av katl avtd, onwg o dovpe, dev divel ota dikaotplo TV
efovola va unv epappolovv omotovonmote vopo. Ga to ocvintioovue avtd
extevéatepa oty evotnta 1.7 ko oto Kepdiowo 10.

Qo16060 Ko ot dVvo avtég e&aupéoelc eivar ot 1deg mpoidv vopobetikng drdtaéng.
Yuvenme, n e£ovoia TV SIKASTNPI®V Vo apEisPnTovy To KOPOG EVOC VOLOV, GE OVTEC
TIg TEPMTOGELS YKpiveTar amd to KowoPovito kot £T61 avappiofnmera, dev Oa tpémet
va Bewpnbodv wg eEapéoelg oto do0yua TG Kuplopyiog kabavtés. Katd ndécov Ha
UTOPOVGE VOl YIVEL EMTUYDG 1| OUPLGPITNON TOV KOPOLS HaG VOLOBETIKNG dtdTtagng yio
0mo1ovVONToTE AAAO AdYO mopapével appiforo, adid icmg Oyt adbvato, Onmg deiyvel 1
vobeon R (Jackson and Others) katd I'evikng EwcayyeAiag [2005] UKHL 56. H
vrdBeom Jackson mpodkvye amd Tov Garo YOp® amd Tov VOO TEPt Kuvnylov tov 2004,
0 0mo10g amaydpeLE TO KLVIYL OAETOVC pe okOAoVC. To apyikd Kuvnyetucd Nopooyéoto
elye avripetoniost 60svapic avidpdoelg otn Bovdn tov Adpdmv kot yneiotnke Hovo
a6 t BouAn tov Avtimpoc®nmv pe v emikAnom pog €01KNg oadikaciog, mov
onuovpyndnke amd tovg kotvofovAievtikovg vopovg tov 1911 kou tov 1949, mov
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EMTPENOVV GE VOLOGYESL Tov Ynoilovtat amd T BovAn tov Aviummposdnwv va yivouv
vopog yopic 1 ovykatdbeon tv Adpdwv. Ot TOAEMOL TOV KLVNYETIKOD VOLOL
apeofrTnoay 1 vopiudtntd tov vrootnpilovrag Eva 100G gatvopévou viouwvo. O
KOUVNYETIKOG VOUOG, €imav, OTL ftav dkvupog emeldn Bewpndnke OtL eixe ynoelotet
ocOpeovo pe v mpobecpio mov 6pile o vopog tov KowoPoviiov tov 1949. AAAG o
KowoPovievtikdg vopog tov 1949, o omolog tpomomoince Tic mpobecuiec mov
TEPLEYOVTOL OTOV KOWOPOVAELTIKO VvOuo tov 1911, frav, 6mw¢ 1oyvpiotnKav ot
EVAYOVTEC, 0 10106 AKLPOG O1OTL YNEIGTNKE LOVO MG CLVETELD TOV ELOTKMV OL0OIKAC IOV
tov vopov tov KotvoBoviiov tov 1911. Ev cuvtopia, katd v dmoyn twv evayovioy,
0 vopog tov 1911 dev pmopovoe va ypnopomombet yio va e£0061080TNGEL TN O1KT TOL
TpoTOTOiNoT Kat' avtdv tov Tpdmo. Av Kot To emtyeipnuo ométvye o€ KaOe otddo, M
vd0eom £PTAcE GTO TOTE AVAOTATO SIKOGTNPLO TNG YOPAS, T BovAr tov Adpdwv. Edd
o opdda evvéa dwaoctwv (Law Lords) améppiye opiotikd kot opd@mvae Tovg
LGYVPIGUOVE TOV AOUTL VITEP TOL KLVNYLOV LE TO OKEMTIKO OTL, e TNV opOn epunveia, o
vopog tov 1911 dev amékiele 1 xpNon TV OKOV TOL OLOOIKOCIOV Yo, TNV
TPOTOTOINGT TOV KOl Kotd GuvEnELn, TG0 ot vopotl tov 1949 6co ko Tov 2004 ftav
£yKovpot.

H vrd0eon Jackson pog evorapépet yia dvo Adyovg. [lpdTov, 10 yeyovog 6t 1 a&imon
£ywve dektn tvar onpovtikd. Yrodniovet 6Tt ta dikactipla Bo emTpéyouy 6Tov £0vTd
Tou¢ va e€etdoovy 10 epdTNUA £V, COLP®VA LE TO AeyOpeva Tov Adpdov Bingham
(omv mapdypapo 27), pio vmotiBéuevn vopobetikn Sidtaln sivon «Beomiopévoc
vopogy. Emopévag 1o 1010 1o KowoPoviio elvar vroyxpewpévo vo vopobetnoet pe m
HOpOY| Kol ToV TPOTOo Tov opilel 0 VOUOG Kot pia Tposmadeia va Tpd&et dlopopeTikd Ha
umopovoe vo mpocsPAndel ota dikactipla. AgvTEPOV, OPIGUEVOL OO TOVG SIKAGTEG, O
Ab6pdog Nicholls, o Adpdog Hope ka1 1 Bapdvn Hale, mpoywpodv mepartépm ko
ewalovv 0T umopel va vtapEOLVV TEPIGTACELS, Ol OTTOTEG LEXPL CTLYUNG EIVaL GE PEYAAO
Babud ampocdiopiotes, 0ALE TEPO OO TOVG EVPOTUIKOVG TEPLOPIGHOVS KOl TOVG
TEPLOPIGHOVE TOV avVOpOTIVEOV dKampdtoy, 6Tov 1 tkavotta tov KotvoBoviiov va
vopoBeTel evAvTio 0€ OPIOUEVES «GUVTOYUHOTIKEG BepeldOeLg apyéc» Ba pumopovoe vo
neploplotel omd ta dwootple. Onwg mapatinpnoe o Adpdog Nicholls (wapdypagpog
102):

H «hooikn anddoon ... tov do6ypatog e vrepoyns tov Kowvofoviiov, kabapr kot
amoAlvTn Ommg Nrtav, pmopel mAéov vo Bempnbel 0tL dev €xel Béom oto GLYYPOVO
Hvopévo Baoilewo. Tlap' 6o avtd, n vrepoyn tov KowoBoviiov e&axorovbel va
amoteLel TN YEVIKY| apyn Tov cuvtdypatdg poc. Eival éva kataskedaopo Tov Kowoo
dwkaiov. Ot dkaotég dnuovpyncav avtiv v opyn. Eav avtd oydel, dev eivan
adlVONTO VO TPOKVYOLV TEPUTTOGELS OOV TO, SIKOCTNPLN TPEMEL VAL TPOGIOPIGOLV
[o apym mov £yt dnpovpyndet pe Péomn pa S1opopeTikny VTGOEGT GLVTOYLATIKOTNTOC.
e eEPETIKEG TEPLOTAGELS TOV OPOPOVV L0 TPOGTADELN KATAPYNONG TOL OIKOGTIKOV
eAEYYOL 1 TOV GLVNOIGUEVOD POLOL TOV SIKAGTNPI®V, TO... AVOTOTO AKAGTHPLO 160G
pEnEL Vo AAPEL LITOYN KOTA TOGOV TPOKELTOL Y10 GLVTOYUATIKY Bepeldon apyn v
omoio. akdéun kat éva kovpiopyo Kowofodio, mov evepyel kot &violn pog
VroY®PNTIKNG BovAng tov Aviimposonmv, dev umopel va KaTopynoetL.

Amopéver va dwomiotmbel edv avtd Ba amotehécel TpdkAnom mov Ba eEgtactel 6TO
péALOV amd to Avdtato Atkaoctiplo (cuinteitor apyodtepa). Oa mpoteivape T0 yeyovog

19



O0tL opopévolr amd Tovg mo vynmidPabupovg dwkaotés oto Hvopévo Baoiielo
aoBavoviar o B€om va culnTnoouvy 10 £vogYOUEVO 0WTO TOGO avoLyTd, Elval ®WGTOGO
EVOEIKTIKO HOG IKPNG OAAG EVOEYOUEVMG ONUOVTIKNG UETOPOANG OTN oxEomn HETOED
dwaotnpiov ko Kowvofoviiov oto Hvouévo Baciiero.

1.6.3 Asgvtepevovoa vopobesia eEovorodotnuévn amé vopo (drotdypato Kat’
€£0v61000TN01] VOpPOVL)

Ot vopor tov KotvoPoviiov dev amotedodv pdvo por onuovtikn wnyr owoiov omd
HUOVOL TOVG, TapEYOLY £Vl VOO HEGO pe To omoio To KowvoBovAlo umopel va avabétet
N va petofPifadet Tig vopobetikéc tov eEovaieg oe dALo popéa 1 tpocono. H e&ovaia
avéBeonc Tov KowvoPovAiov €xel mpdypatt ypnoyomombet evpémg yia ToAAA YpoVIQ,
OaALG TN M xpNoN TGS ivar TOAD Aydtepo opath and v mpdaén g vopobEtmong,
etvat e0KOAO va aryvoncovpe T onuacio g kat’ eEovoloddtnon vopobesiog. O 6yKog
g devtepevovcag vopobesiog eivar oty mpayuatikotnta agloonueiotog: Movo to
2009 Oeomicnkav 11.888 vrovpywés amopdoeic 6to Hvopévo Baoiieo (Cracknell
and Clements, 2012). Ot vmovpyikég amoicelg 0V eivol LOVO TOGOTIKA CTUAVTIKEC.
A&iler va BupmBovpue o6t1, oty TPdEn, N Aertovpyio oAOKANp®V TOpE®VY diKaiov, OTwe
1N KOW®VIKT 0GQOAAON Kol 1 LETAVAGTELOT), EEAPTATOL OO £VOL OTKTVO KOVOVIGU®Y, Ol
omoiot Ba &yovv peyodvtepn onpacio oe Kadnuepvn Pdon omd 0,11 HeYGAO HEPOG TOV
ypamtov dkaiov. Kabmg 1o peyardtepo puépog avtov tov Pifiiov emkevipmdveTal 6To
TPOTOYEVEG Olkomo kol TN vopoloyio, 0o efetdoovue €0 AEmTOUEPMDS TNV
eEovalodotnuévn vouobeaia.

H gfovclodomnuévn vopobesio Aoapfdver kvpiog pic and 11 000 HOPPEG, TOL
ovopadetar devtepevovoa 1| TPIToYevhg vopobesio. Qotoc0, Tpénetl va AdPete vroyn
0Tl M opoloyiot oTOV TOHEN OVTO dgv givan amoAVT®MG cvvenng. Mmopel emiong va
OCLVOVTHGETE TNV £vvola NG otovel vopobeoiag, n omoia gaivetol vo KaOAOTTEL v VPV
QAacHo Kovovey (anTd mov €0® Ba avagépovpe G Tprtoyev vopobesio kol «nmio
dika1o») oV dev UTOPOVV VAL EPUPUOGTOVV AUEST OO TA, SIKOGTIPL.

H onpavtikdtepn devtepgvovaa vopobesio dnpoctevetatl mg vovpyikn andeaoct (SI)
(ot empépovg amopdoelg pnopel eniong va ovopdlovior Koavoviopoi). O 6pog SI
npoépyetol amd Tov Nopo mepi Ymovpywkdv Amopdoemv tov 1946 (Statutory
Instruments Act 1946), s. 1, o onoiog TpoPAénet:

(1) Me tov mapdvta vOLO N LE OTOLOVONTOTE VOUO TOL YNPIoTNKE UETA TNV Evopén
600G TOV TAPOVTOS VOROL Vo Beomilel, va KupdVeL 1] vo eYKpivel S1aTAEELS, KAVOVEG,
KOVOVIGLOUG 1 GAAN devtepevovoa vopobeoia, avatifetal og Xvoppodio g Avtov
Meyoleldntag 1 0€ OMOOVONTOTE YTTOLPYO TOV ZTEUUOTOS, TOTE, €0v 1 €ovoia
exepaleTot-

(a) otV mepintwon avabeong pog eEovoiag oty Avtod MeyaAeldtnta, va aoKeiTot
pe vopoBetikd ddtarypa,

(B) oV mepintmon avabeong piag eEovciag 6 Yrovpyd Tov ZTEUUATOS, VO OCKEITOL
LLE VTTOVPYIKN OTOPACT),
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K60e &yypago pe to omoio aockeitoar M &v A0y gfovcian Ba yivetoar yvmotd ¢
«OTOVPYIKY| ATOPACTY . ...

H mAetoymeia g devtepediovcag vopobesiog dnpooiedetal pe ) popen cvvindoug
VIOVPYIKNAG  AmOPOoNG, ®OTOGO, VLIAPYOLV OPICUEVES  €EEIOIKEVUEVEG  HOPPES
devtepevovcas vopohesiog mov givar yproipo va yvopilete. Avtég elvar ot €€NG:

e Nopofetikd Awtdypoto, to omoio givar datdéelg mov exdidovtal Paoet
VOUKNG apynNg omd 10 XTEUU0 KaTOTY oLUPOVANG Ttov AvaktoBovAiiov.
Mmnopovv va ypnoIonomBody yia £va epv QACLO AELTOVPYLDV, ALY TEiVOLY
Vo YPNOYLOTOIOVVTOL Y10 OLOTKNTIKG Ko KuPepvntikd OEpota yio to. omoio ot
VIOVPYIKES  amo@doelg oev  Kpivoviar katdAinies. o mapdderypo, m
petafifaon CLYKEKPUEVOV VITOVPYIKOV ££0VGLOV amd TNV KLPEPVNOT TOV
Hvopévov Baotieiov g vmovpyohs TV amoKevIpOUEVOV KUBEPVIGEDY GTNV
Ovoiia kot ) ZKoTio oAokANpdOnke e Nopobetikd Alatdypoto.

e Ot Awrtd&erg NopoBetikng Metappuduiong (LROs) dnpovpynbnkav ond to
Nopo mepi NopoBetikng kot Kovovietikng MetappvOuiong tov 2006 kot
EMTPEMOVV GTOLG VTOLPYOVS VO TPOTOMOOVV TO TPMOTOYEVES Oikolo e
VIOVPYIKY| OTOPOCT. XKOTOG Elval TO SLTAYLATO QVTE VO YPTGILOTOLOVVTOL
Yo T pelwon Tov puloTikod EOPToL Ywpic va ypetdleTon Vo KOTaPOLYOVV GE
tpomonoinom g vopobeciog. Enedr] pmopodv va oArdEovv 10 mpwtoyevég
dikao, Vapyovy oploUEveS SLUGPOAGELS TOV TTEPIBAALOVY TN YPNON TOLG,
CLUUTEPIAOUPAVOUEVIG TNG OOATNONG VO TPOYWPOVV UE apVNTIKY, OeTikn 1
€101KN «VTEP-OETIKM» dradKaGia.

e Emavopbotikég Aatdéels: o0tav éva dikaotnplo Tov Hvopévou Bactieiov €xet
npofel o dMNAwon acvuPipdotov pe tov Nopo nepi AvBponivov Atkawopudtov
tov 1998 1 10 Evponaikd Awkactipro AvBporivov Atkaiopdtov £xet Kpivet
OTL po ovykekpluévn vopobetiky] ddrtaén tov Hvouévov Boaotieiov sivon
acvupifactn pe éva dikaiopa tng ZOpPaocns, 0 VITOLPYOHS UToPEl, EPOGOV aVTO
elvarl duvaTd, Vo TPOTOTONGEL 1 VO KOTOPYNGEL TV TopaPatiky dtdtaln pe
emovopOmTIK S1dtaln.

O Nopog mepl Yrnovpyikdv Amopdoemv tov 1946 mpofAénet emiong opiopévous cageic
KOVOVEG GYETIKA e TN HOPON N TO VPOG TOV TPEMEL Vo, LIOBETOVV 01 VITOVPYIKES
amopdoelg, ot omoiec, BewpnTiKd TOVAAYIOTOV, VLWOKEWTAL GE KOWOPOLAEVLTIKY|
emomteia. Xnv mpdaln, ®ot1dc0, MOAAEG oamd avutég dev  «Kkatatifeviar  GTO
KowoPovion, évag teyvikdg 6pog mov onuaivel 0Tl To avtiypago Oivoviol 6To
KowoBodAo ywo va to ehéyéel. To emimedo tov ehéyyov efoptdton amd TNV
epappootikn vopobesio. Katd cvvéneio, ol vmovpyikés amopacelg pumopet va:

e QOcomiotKav oAl dev Katatédnkav

e OcgomiotnKav Kot Katotédnkay, oAAd yopic va ararteiton mepoitépm EAEYYOG

e eomiomKay, KOTATEONKAY GE TPOGYEIO Kol VTOKEIVTOL GE OVAKANGT) £V £Vl
and to. OV0 COUATO YNPIoEL KATA TNG LIOLPYIKNG amodPaconS (N Aeyopevn
OPVNTIKY OlO0tKaGin)

e OeomiomKay, KoTatéONKAY 68 TPOGYEAI0 OAAG amatTeitonl 1 £YKplon Kol TV
dvo coudtov Tov KowvoBoviiov tptv 16000V 6€ 10y0 (BeTikn dradikacia).
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H exyopnon anortel mhvtote ™ pnrr| vioin evog vopov tov Kowvofoviiov, o omoiog,
o€ oyxéon pe kdbe kat' e£ovoloddtnomn vopobesio Tov dnovpyeital vtod v eEovaoia
10V, B avaEEPETAL MG UNTPIKOG 1| EPAPLOCTIKOG VOROG. O @aprooTikdg VOROS Oyt
uovo Ba mapéyel TNV EVIOAN 6T dtodikacio TG eky®pnons, oALd Kot Oa kabopilet Tic
TOPAPETPOVG TNG EKY®PovLEVT S e€ovaiag. Mepikég @opég avtég Oa sivar e&opetikd
EVPELEG KO YEVIKEVIEVEG, Y10 TOPADELY LA, OTOV £VOG VOLOG TPOPAETEL OTL «O YTTOVPYOG
umopet va Beomilel datdéelg Ommg exeivog kpivel okoOmipo», oAAd umopel e&icov va
etvan e&anpetikd Aemtopepeis ko ovykekpuyéves. o mapadetypa, o Nopog mepl
Awotknong g Kowvovikng Acediiong tov 1992, épbpo 5(1), xpeldotnke deK0oKT®
TaPAyPAPOLG Kot £E1 VITO-TAPAYPAPOVS Yo v TPocdlopicel Tig eEovoieg mov lvat
dwBéotpeg yio t pOOON TOV ATOITHCEMV KOt TNG YOPNYNONG TAPOYDV.

Otav évag dNUOCIOc QopEas emyelpel va EvePYNOEL EKTOG TNG OPULOJOTNTOS TOV
eEovolmVv Tov Tov xel exympnoel to KotvoBovilo 1 dev akoAovBel T1g kaTtdAANAES 1|
npoPAremopeveg dladikacieg Katd v doknon g e£ovciog Tov, TOTE T SIKAGTHPL0
umopovv vo TopépPouv Kot vo knpHEouv TIg eVEPYELES OVTEG TOPAVOLES ETELON givat
ultra vires, dnAad” «mépa amd T dwkaodosion. 'Etol, omv vrdbeon R katd tov
Ynovpyod Yyeilog, ekovowa dworodosio  (ex parte) g United States Tobacco
International Inc [1992] 1 QB 353, 0 vrrovpydg Béomice Evav KavoviGrd mov amaydpeve
N XPNON TOUTAKOL OO TO GTOLO TOV OTOI0 EICTYAYE 1 OUEPIKOVIKT] ETOUPELD KATVO
o010 Hvopévo Bacilelo yio moALd xpovia. O Yrovpydg othpiée TV amayOpeuotn oty
EMOTNUOVIKY] GTOYN HOG EMITPOTNG TOV €ixe ovotabdel Yoo vo cupfovAiedoel v
KuBépvnon, aALG apviONKe Vo OTOKAAVWEL TO KEIPUEVO OVTNG TNG CLUPOVANG GTNV
etoupeia. To Awaotiplo mov exdwalel epéoelg Eipnvodikeiov (tdpa ovopdlerton
Ao tikd Akootiplo) akOipwsce TV andeacn PAGEL TOL OTL N UN ATOKAAVYT| TNG
GLUPOVANG, VIO OVTEG TIG TEPIOTAGELS, NTOV OLAOIKAGTIKG AOIKN Kol MG €K TOVTOV
TOPAVOLN.

Ot vopoBetikég dratdéelg pmopovv emiong va ovadéTovv T vopobetikn e£ovsia og Eva
evpd mAaiG0 KLPEPYNTIKOV LTOLPYDOV, ONUOCIOV POPEMY, OKOUN KOl WOOTIKOV
opyoavicp®v 1 etapeidv. Ot kavoveg mov BOeomilovion omd TETOOVE QOPEIS
avagépovtol mAéov ovvBmg ¢ «Tprtoyeving vopobecsion. H AEEN «tprtoyevnoy
TPOKAAEL PLiat KATO10L GVYYLOT], SLOTL PAIVETOL VL DTTOONAMVEL OTL OV TO TO £100C d1KiOV
Bpioketon oe KOTOTEPO €Mimedo amd TN devtepevovsa vouobesio. Agv eivarl €tot.
E&akolovOel va amotedel dueon eEovctodotnon omd to KowvoPovilo, kot €1ot
Bpioketon oto 1010 «emimedo» pe T degvtepedovca vopobesia, aAld 10 VOOG TOV
KOVOVIGUMV €lvat O10pOPETIKO Kot deV VILAPYEL TPOGOOKIN KOVOBOLAELTIKOD EAEYYOVL.
Avtd to 000 onueia amotehovv TG Pacikég OlKpiceEl HETAED TV VTOLPYIKOV
ATOPACEMY KoL TNG TPLTOYEVOLS VopoBesiag, av Kot oty Tpdsr, OTMS TPOUVUPEPALLE,
TO TPOYHOTIKO EMIMEOO EAEYYOVL TOV LIOVPYIKAOV OTOPAGEMV KOl TNG TPLTOYEVODG
vopoBeciog pumopet Guyva va unv givar oAl SopopeTIKO.

Edv n tprtoyeviig vopobBesia £xel v KatdAANAN e£0vo1000tnomn amd TiG VOROOETIKES
JTAEELG Kal T 6OOTN HoPeN, TOTE EYEl TANPN 1oxD VOLOV, OV Kol GUYVE LOVo yio
o1eva TpoPArendpevovg okomots. 'Eva kald mapdderypo avtod gival o Kmowkag Opbng
[Ipaxtikng «I™ mov aPopd TV KPATNON KOl TNV 0VAKPLOT] TPOCAOTOV TOV KPATOVVTOL
og aotuvopkd tunqpa. Ot Kddweg OpOrg Ipaxtikng mov d1émovv 1 GuUTEPLPOPA TNG
actvvouiog BeomiCovtar and 10 Ymovpyeio Ecotepikdv Pdoet tov €£ovciov mov
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nepéyoviar otov Nopo mept Acotuvopkav kot [Howvikov Amodeiéewv tov 1984
(PACE). O Kodwag Opbng Tlpaxtiknig «I» dev elvor dpeca ekteAéoilog ota
dikaotnplo, duvdpet tov dpbpov 67 tov PACE. Avtd onpaivel 6Tt ot Tapafdcels Tov
Kodwka dev amotelovv amd poveg tovg mapoPdoelg tov vopov. Qotdco, 0 VOUOG
EMTPENEL VO, YPNOHOTONO0VV 0t TO SIKAGTIHPLO Y10 VOL SIKOLOAOYNGEL TOV ATOKAEIGUO
OTOLOVONTTOTE ATOJEIKTIKOV GTOoLYElOV OV Yl amoktnOel abépta omd v acTuvopio
(BA. m.y., R katd Samuel [1988] QB 615- [1988] 2 All ER 135).

H tprroyevig vopoBesia £xel mokideg ovopaciec. Ot ouvnBeig tithol meptlappdvouv
CKOOIKEG TPAKTIKNG?, «0OMYIEd» Kol «vopkn kafodnynon» N ankdg «kabodynon.
AdPete voyn OTL o1 Opol AVTOL HITOPoVV €miong va ypnoomombovv yw va
TEPLYPAYOLV TPAYLLATO, TTOV OEV ATOTELOVV TPLTOYEVT Vopobesia - BA. TV evOTnTA V10!
10 «Nmo OiKao», 6TN GLVEXELN, OOV Bo GLINTNCOVIE TG UIopEite va dlakpivete )
dtpopd.

O 6pog tprroyevig vopobeoio ypnoionoleiton niong 610 TAAICIO TOV O1IKOIOV TNG
Evponaikne Evoong, 6mov €xet o ToA) cUYKEKPIUEVT] ALY SLOPOPETIKY EVVOLD OO
OLTI TTOL YPNOHOTOLEITAL €0 - PA. Tepautépm evotnta 1.10.2.

Téhog, vdpyel o axoun katnyopio g kat' e£ovoloddtnon vopobesiog mov Tpémet
va yvopilete. [Ipdkettan Yo Tovg E6MTEPIKOVS KOVOVIGUOVG | KotaoTotikd (by-laws,
LePIKES POPES YpapeTan emiong byelaws) mov ekdidovtar amd Ta Tomkd cupfodila Kot
oplopéva OMUOcLo. Kot VOUOBETIKE dpyava, OTMS Ol GLONPOSPOLUKEG ETOLPELEC. AV Kot
01 TOTKES apyEG €xovv gyyeveic vopobetikég eEovoieg 610 TAAIGIO TV OPUOSIOTHTOV
ToVg, OAOlL Ol g0mTEPIKOL Kavoviopol Oeomilovion vmd €01k voukn apyn. o
napddelypa, ot e£ovoieg TV cuuPovAinv va adelodotovv Kot va puBuilovv Tovg
YDPOVG ONUOGLOGC Yuyoyyiog Kot vo emTpémovy 10 vraifplo eumdpro kabopilovion
and tov Nopo mept Tomkng Avtodwoiknong (Awdeopeg Awatdéelg) tov 1982. Ou
ECMTEPIKOL KAVOVIGHOT 0eV VIOKEWTAL GE KOWOPROLAEVTIKO €Aeyy0, GAAL OAa TO
ocvpfovia o1aBétovv dadikacieg yio ) Béomon kol v €ykpion Kataotatikdv. H
dnpoocievon eivan emiong amapoitntn TpodHTOHeoN Y10 TNV EYKLPATNTO TOV ECOTEPIKDV
KOVOVIGU®MV, 0V Kot 0 Opog YPNOLUOTOLEITOL LE €101KT £VVOla KOt ONUAIVEL OTADG OTL
éva avTiypopo Tov KOTOoTOTIKOV TPEmel va ivar owabéoio yioo embedpnon and to
Kowo, cuvBmg ota Ypapeio TOL GLUPBOLVAIOV, KOTA TIG CLVNOIGUEVES EPYACLUES DPEG.
Xmv paén, TOALG GuUBOVAO ONUOGIEVOVY TTAEOV TOVG EGMTEPIKOVS KOVOVIGHOVG
TOVG GTNV IGTOGEAIDO TOVG.

1.6.4 «Hmo dikaro»

H vopobesio pmopet emiong va €€ovctodotel dALOVE Popeig vo eKOId0VV TOIKIAEG
«mieg vopoBetikég dratdéelgy. O 6pog avTOG YPNCIUOTOLEITAL Yo VO TEPTYPAYEL [
oelpd LETPOV TTOL £ivorl AyOTEPO EMIGN O IO TNV TPLTOYEVH VOpoBEeTTia Kot Guyva un
OECUEVTIKA G TTPOC TIG EMATMOOCELS TOVS. TEToln PETPA TEIVOLV VO £XOVLV SLOTKNTIKO
YOPOKTNPO, TapEyovtag KaBodynon oTovg OoEOUATOVYOVS 1M UEPIKEG (QOPES
oLUPovAéc Ko TANpopopiec otovg ToAitec. [Tapd Tov GYETIKA OVETIONO YOPAKT PO
TOV, TO Un vouoBeTikd Olkono avayvopileTor g ONUAVTIK TNy SIKOIOUATOV Kol
VIOYPEMCEMY, Kol TETOEG OLOKNPVEEIG TOMTIKNG Umopel va glval opkeTA caPeig M
COKANPES) DOTE VAL Elval OIKOGTIKA OMOOEKTES, LLE TNV £VVOLa OTL EMOEYOVTAL EPUNVEILL
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amod To HIKOOTIPLL, OKOUN Kot av Ogv elvart ekTeléoipes mg «okANPO dikao». Omwg to
£0ece 0 Adpdog Steyn oty vdOeon Re McFarland [2005] UKHL 17- [2004] 1 WLR
1289 o10 dpbpo [24]:

...000v 0popd TO. TOAAG €l0m «qmov Owaiov» pe To omola ElpooTe TAEOV
€EOIKEIMUEVOL, TTPETEL VO, EYOVUE KATA VOL OTL 01 TOMTEC 001 YOVVTOL GTO VO, TETEVOLV
OTL Ol TPOCEKTIKA GULVTOYUEVEG KOl UEAETNUEVEC ONAMGCELS OVIUTPOCOTEHOLV
TPOYUOTIKE TV KUBEPVNTIKT TOALTIKT), 1| omoio Oa Tnpeito KoTtd T ANyn anopdcemy,
eKTOG €0V VILAPYEL GOPaPOG AOYOG va aokAiver amd avtnv. [Ipodxettan yio ovorndomacsto
HEPOG NG Acttovpyiog oG Gpung oadikaciog g onuooctag oloiknong. Tétotleg
ONADGEIS TOMTIKNG OMOTEAOVV ONUOVTIKY TNy OTOMK®OV OIKOUOUATOV Kot
aVTIOTOl(®V LTOYPEMCEMY. € £va OIKOL0 KOl OMOTEAEGUOTIKO GUGTNUO ONUOGiov
OKoiov TETOLEG ONADGCELG TOMTIKNG TPEMEL VAL EPUNVEVOVTOL AVTIKEYLEVIKA GOUPOVA
HE TN YADOGG Tov Ypnoiponotel o Yrovpyoc. O morng €xetl To dikaiopo va Pacileto
oTN YADGGO TG ONAWGONG, EVTAYLEVT] OTTMOC TAVTO GTO KATAAANAO TAaicto. O Adyog yia
tov onoio yivetar n dMNAwon etvar va 800t kabodrynon oto kowod. O popéag ANyng
TOV amo@dcemv, 0® £vag Ymovpyds, Umopel vo TapeKkAIVEL amd TNV TOATIKY, OAAL
péypt va 1o mpdéet, o moAitng dkaovton va {ntnoetl and €va SIKAGTHPLO Vo Labet av
eumintel dikalo ot YAOooo TG onpocing egayyelbeicag moMTiKNG .... Avto dgv
onuaivel 6Tt 01 SNAMGCELS TOALTIKNG TPEMEL VO EPUNVEVOVTOL OTTOC 1) TPOTOYEVIS N N
devtepevovca vopobesio. @aiveror AoyiKd OTL TPEMEL VAL EXIKPATNGEL L0 ELPVTEPT) KOiL
EVIEAMG UM TEYVIKN TPOGEYYIon. AAAG avtd mov apopd eakolovbel va givarl o
epuUNveLTIK dtodkacio mov oegdyetor omd €vo dikaotnplo 1 omoio TPEMEL
OVOYKOOTIKG VO TPOGEYYILETOL OVTIKEIEVIKA KOl YOPIG €KACIEG OYETIKA UE TO Tl
pmopel va giye Katd vou £vag GLYKEKPLUEVOS Y Tovpydg.

H dudkpion peta&d nmov dikaiov kol mo EMONUOV KOVOVIGU®OV dgv glval Tavta
EexaBapn. Ovte n INAouévn TpodHeon tov vopobér, ovte n ovoposio Tov pHETpov Ha
etvar kKaBoploTikr. O1 KOJIKES TPOAKTIKNG, Ol EYKVKALOL, Ol 0dnyieg KAm. pmopel va
aVTKOLV gite GTNV TPLToYEVT vopobeaia, gite oto Mmoo dikao. H vopikt| toug oon kot
1N EMOPOCT TOVS UTOPEL VO TPOGOOPIOTEL LOVO LE TNV €EETACT] TOV €V AOY® VAKOV GE
OA0 TOV TO TANIG10 (GUUTEPIAAUPOVOUEVOV TOV VOLUK®OV EE0VCIHV PACEL TV OTOI®V
ouvtayOnke), Yo va ekTiun et av £xel 1 01 TOV YOPAKTPO KAVOVA 1) 0V OTOTEAEL ATAd
TANpoeopia, GuUPBOVAN N KOBOINYNON CYETIKA LE TO THOG UTOPOVV VO TANPOVVTOL Ol
mpodmobécelc evog kavova: vmobeon R. (enl g otoemg tov Alvi) Katd Ymovpyoo
Ecotepwcov [2012] UKSC 33, [2012] T WLR 2208. Qotoco, oty vndOeon Alvi
kpidnke O0tt o Kddwkeg OpOng Emayyelpoatikng Ilpoktikng mov kabopilovv Tig
TPOOLLYPAPES TOV TPOCOHVIMV Y10 TOVG EOKEVUEVOVS OLOKIVOVUEVOVS £PYALOUEVOLS
mov emdwkovy TNV €lcodo oto Hvopévo Baocilewo, mepieiyov vAkd mov dev
amoTeEAOVCE amA®Mg Kobodnynom, oArd Aemtopuepeic mAnpo@oplec, M EPAPUOYN TOV
omoiwv Ba kKaBople €bv o petavaotng Ba eixe 7 Oyt Ta TPOGOVTA YO0 VO EIGEADEL.
Onowdnmote anaitnomn, mov dgv TANPovGE Ta KpLTpla, Ba odnyodoe v aitnon yw
aoela 16000V N mapapovig oto Hvopévo Baciielo oe amdppiymn, mov amotehovoe
«Kavovay katd v évvola Tov Nopov epi Metavaotevong tov 1971, pbpo 3 map.(2)
Kot pa dtkoun avdyveor tov apbpov 3, mapdypaeos 2, amottovce, Mg €K TOVTOL, TNV
vrofoAn Tov 610 KowvofovAlo. Ztnv mepintwon avty|, KaOdg 01 KOOKES TPAKTIKNG OV
elyav katotedel evamov tov KotvoPfoviiov, dev tav duvatdv o Yrovpydg va toug
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Bewpnoet ¢ HEPOS TOV KAVOVOV LETAVAGTELONG, Kol MG €K TOVTOL MG AOYO Yo TV
amdppryn g aitnong (BA. mapaypdpovg 62,107-108).

H oonyila and Beopobetmuévoug 1 dnudciovg gopeic pmopel eviote vo cuvovalet
otoyyelo Mmiov dwkaiov pe mo emionun tprroyev vopobesio. Ot «Anudocteg
Kowomomoeigy mov dnmpocievovror and ™ Baocitlikny Yanpeoio Anpociov Ecodmv &
Tehoveiov (HMRC) omotedodv mopddstypo ovthig Tng MPOGEYYIoNG. Zuyva
ocvvovalovv tprtoyevy vopobecio pe pn vopobBetikn Kabodnynom mPOS TOVG
(POPOAOYOVUEVOLG. ZVVETMOGC, LEPN TG Anudctag Kowvoroinong 179E «Blokavoipa kot
AL VTOKOTAGTATO KOVGTH®VY £X0VV 16Y0 VOOV, EMEON TEPAaPdvouy 0dnyieg Tov
d00nKkav Bdoel Twv eE0VCIOV TOV TOPEYOVTOL ATd TOV Kavovioud 6 tov Kavovioudv
0V 1992 y1a Toug gpmdpovg 560wV (Aoyapracuol kot Apyeia) (ST 1992 No 3150).

[Ipopavag, étav n odnyio cuVIVALEL AVTEG TIG ActTovpyieg, eitvar onuavTiKO va gival
COPES GTOVG XPNOTEG TOl0. KOUATIO €lvat vToxpemTIKG Kot mow Oyt Katd cvvéneia,
01 EQUPUOCTIKEG EE0VGTEG UTOPOVV VA KABOPIGOVY AETTOUEPDG TOV TPOTO LE TOV 0010
oyxeddlovtor ko mapovstalovtar ta Eyypago odnywv. Etotl, 6tav po Anuodcio
Kowomoinon mepihappdavel tprtoyevi) vopobesia, o TURRATO EKEIVA TOV £XOVV 1GYV
VOLOVL amatteiTol va epeavifovtot pe Evtovn Ypooen, LE To KEIPeVo TomofeTnuévo evtog
mlaciov otnv Kowvomoinon.

Yvvoyilovtac, Aowdv, gidape moOG 1660 10 Ypantd dikato 660 koi, pali pe ovtd, N
devtepevovsa vopobeasio £xovv dloykwOet ta televtaio 30-40 xpovia. Avtd dnuovpyet
po TpOKANo™ Y10 0G0VE EMOUOKOVY Vo, Yvopilovy Kot vo ¥pNCLOTOIoVV TO VOUO:
elvar amAd moAVy meplocdTEPOG. TvpPovievovtag T OIAN HOG OYETIKA HE TNV
enmyeipnon g, TPEMEL va ovalNTGovHE O)L LOVO TO YPOTTO diKoto, OAAG KOl TO KOTA
nocov 10 KotvoPovio €xel avabéoetl T oyetikn eovaia yio T 0E6TION KOVOVIGUOV
OYETIKA LLE TOLG GOVYIAOEG. MTOpEL, Y10 TOPBEOELYLaL, VO DTTAPYOVY TOTIKEA KOTOGTOTIKA
TOV VO SIETOLV T KOTOGTILOTO TNV TEPLOYT| TN,

[Tpaxtikd, n duvatdTNTo AvAbeon§ £XEL LEYAAN TAEOVEKTI|LLOTA Y10l TV KLBEPVNON, Kot
HEPIKEG POPES Y10l TO VOLIKO GUGTN LA, Y10, TOPAOELY O GE TEPLOOOVE EKTUKTNG OVAYKNG
N 6note ypealOPacTE Vo LTopov e va aALAEOLLE TOV VOO Yp1yopa Kot evkoAa. 'Etot,
Katd ) obpkela pag emonuios apbmdovg mupetov to 2007, ot kovovicpol yio tov
Eleyyo TG petakivnong Tov foosdmv Beomiotnray otic 5 AgkepPpiov oTig 5 .. Kot
té0nkav o€ w00 otg 6 pp. v B nuépa [PA. toug Kavoviopodg yuo tovg
TEPLOPIGHOVG eEaymYNG Ko petakivnong tov 2007 (apbmdng mupetds) (apd. 2)]. H
kat' eEovoloddtnon vopobecio pmopel emiong Vo OVTIHETOTIOEL TIS TOXEWS
UETOPOALOUEVES TEYVIKEC AETTOUEPELEG 1| TIC OLOLPOPOTOMGELS OTIC TOMKEG CLVONKEG
TO TOTEAEGUATIKG 0td 0,T1 TO YpamTo dikano. Qotd60, OTMG gidape, To KotwvopfovAito
dev dwnpel 1o O eminedo emomteiog otnv Kat' e£ovoloddtnon vopobecio og
OLYKPIOT LE TO TPMOTOYEVEG OlKalo, 0mOTE VILAPYEL avnovyio OTL TO TAEOVEKTHUATO
T KepdilovTar [Le KATO10 KOGTOG Y10 TO XOVTAYLLO.

To Mmoo dikao kot ot drumotl Kavoveg givar opoimg TPOSAPUOGIUOL Kol UItopovV Vo
TAPEYOLV UE EVEAIKTO TPOTO E£yKvpes GLUPOVLAEG Kol kaBodnynon o€ moAteg Ko
aSlopatodyovs. Mmopovv va cupfdiovy otnv KaBodnynon tov aSiopatodymy Kot
™ (PNON NG OLOKPITIKNAG TOVS ELYEPELNS, KOl UTOPOVV Tpdypatt vo emPBariovy
ONUAVTIKOVG TTEPLOPIGHOVG. O kivovvog Tov un vopoBetikon dikaiov, ®otdG0, EYKELTOL
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otov Babuod otov omoio n dnuocia eEovcia ackeitor £T61 pésa amd Arydtepo dNUOGIONG
YOPOVG: amd (MUL-)oVTOVOUEG KLPEPYNTIKEG VINPECIEG KOl TOV 1WOUMTIKO TOUEN, KO
CULPOVO LLE KAVOVEG TOV BPicKOVTOL GE 001 YOVG Kol £YYEPIOLN Kot Yl GE KOTOGTATIKA
BPAio ko OMUocleELUEVOLG KavOVIGUOVS. AvTtd O0ev eivon kot avaykn €KTOG NG
euPéretag tov enontikdv ££ovomv Tov Kotvofoviiov kot twv dtkaotpiov, aAld o
nedlo EQPOPLOYNG TNG OKOCTIKNG EMOTTELNG Kot TopERPaocng tetvouv, €€ opiopov, va
elvan pukpoTepa.

1.7 AwkooTipro

Av kot 1 vopoBecio eivor €EopeTIKA OMNUOVTIKY, O0ev UmOpPel vo. AEITOLPYNOEL
pepovouéva. H vopoBeoio amattel epappoyn. Avt gival 11 amootoAn o Kadnuepvn
Baom, evog gupémc @dopatog alopatobymy, Tov onoimv 1 dovAeld glvar gite va
ektehoVV ol 10101 T1g evtorég tov Kowvofoviiov eite va dwacearilovv 0Tt GALOL
opyavicpoi N Wwteg 10 mpattovy. Katd m dwdwosio avtry, pmopel va 1000V
EPOTNLOTA CYETIKA LE TIG EMIATAOCEL EVOG GUYKEKPUEVOD TUNLOTOG TNG Vopobeaiog.
Suyvé avtd oaeopoldv TeYViKd {ntMuota epunveiag. ASlopatovyol acyoAovVTOL
oLVEXMG LE TNV epUNVEIN TOGO TOV TPMTOYEVOVG dKOIOV OGO KOl TNG OEVTEPEVOVTAG
vopobesiog, aALd PLEPIKEC POPEC YPEWLONAOTE O TTIO EYKLPT ONAWGCN TOV TL EVVOEL O
vopog. Avti ) dwadikacia epunveiag avarlapfavovv cuvinbme ta dtkacTpia.

Ta dikaotnplo, eEGAA0D, deV €lval ONUOVTIKA HOVO G EPUNVELTEG TNG VOopoOesiog,
OALG KO G 1) OEVTEPT] CNUAVTIKOTEPT) TYN TOV Oy YAIKOD dkaiov amd HoVa TOVS, LECH
™G avATTLENG TOV KOWVOL O1KOLOV, EVOS OPOV TTOV TIPETEL TPMTOL VOL EENYTIGOVLLE.

1.7.1 H évvown tov «Kowvov Atkaiov»
O 6pog avToG YpnoyLomoteital pe dVO TPOTOLG:

I va dwkpivet 10 Kowvd dikaro amd Tov vopo: O Opog «kowvd dikaio»
YPNOUOTOLEITOL Yoo VO TTEPLYpayel OAOVG €KEIVOLG TOLG KOVOVEG OKO{OV 7OV
eEelMybniov pécm dkaoTikdv vrobécewv (o€ avtiBeon pe ekeivoug mov BeomioTnKay
a6 to KowvoBovio) katd ta tedevtaio 800 ypdvia. Tlapd v adénon tov ypartod
dwaiov, T0 Ayyhoca&ovikd dikato e&arkorlovdel va yivetol yevikd Katovonto e 6povg
Kool okaiov. Me avtd gvvoolpe OTL 0 TPOTOG LLE TOV OTOI0 GKEPTOUAGTE Y10, TO
dlkao Kol KT yoplomolove Tovg vopovg, eéaxolovbel va ennpedleton o€ peyaro
Babuod and Tic poppég dpdiong tov madkotov Kotvoy dikaiov wov kabopilovv ta £idn TV
TPOPANUATOV TOL CNUEPA ATOKAAOVUE «GOUPOCT, «odikompalion, KAT.

INo va dwkpivel To Kowvo dikoro amwd arho cvotiparta: Ot cuykpltikol vopukoi
YPNOUOTOLOVV €M KO KOPO TOV OPO «VOMIKES OTKOYEVEIES) Y10 VO OLOOOTO|GOVY
VOUK(O GLGTNLLOTO. TTOV EXOVV OPIGUEVA KOWVE Yapaktnplotikd. [To mpdspata, o 6pog
«VOIKN TOPpAdoon» &yve WO ONUOPIAG ®G TPOTOC GLYKPITIKNAG OKEYNG Yol
SPOPETIKA VoK cuotipato Kot toMtiopovs (BA. m.y. Glenn, 2004).

H napadoon og avtd to mhaicto vroypoappilel toco v emppomn s (VOUIKNS) 16Topiog
(T ovveyn mapovoia tov mapeABOGVTOg 6T SWUOPPMOGCT TOV d1KAioV) 0G0 Kot TNV
TOAVTAOKT], OLVOUIKT] PVGT TOV VOUIKOD TOMTIGHOV. O pihdcopog Alasdair Maclntyre
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(1998) ocuvvoyiler avty v wWéa ™S «LOVTOVIG TOPAOOoNS» MG «EVO LGTOPLKA
EKTETOUEVO, KOIVOVIKO EVOOUPKMUEVO ETLXEIPMUO Kot Eva ETLXEIPNUO aKPPOS Yo TO
ayafd mTov GVVIGTOUV aVTHV TV Tapddoon». Me dhda Aoy, 1 «mapddoon» yiveTon
€vag TPOTOG KATAVONONG Kot EMEENYNONG TOV KAVOVOV Kol TV a&ldv Tov cuvOETov
L0 GUYKEKPLUEVT] OVTIANYN TOV VOUIKOV KOGHOV, KAO®MG KOl TOV TPOT®V LE TOVG
0moi0vg AVTHG 0 VOUIKOS KOGLOG 0y KOALALEL TOGO TN GLUVEXELD OGO KoL TV OAAAYY).

210V OVTIKO KOGHO, VILAPYOVY dVO KLPIaPYES «TAPASOGEIS) TOL OVOUALOVUE OCTIKO
Kol Koo dika10, oV Kot VITAPYOLY SAPOPa VOUIKE GLGTAHOTO, OTMG TO OKMTGELKO,
T0. omolet avTavakAOUV oTotyEla Kot TV dVo Tapaddcewv. O dpog «kowvd dikoio»
YPNOUOTOLEITOL GUVETMG MG UEGO OPIGHOD OA®V EKEIVOV TOV VOUIKOV GLOGTNUAT®V
07OV KOGLO, TOV 01 VOLLOL TOVG TTPOEPYOVTOL ATTO TO AyYAKO GOGTN 0. XPNGLOTOOVUE
TOV Op0 «OyyAKO» avti yuo «Bpetaviko» ya coPapd Adyo. ' 1otopicods Adyovg, oyt
uévo n Zkwrtia, oAAd ko 1 Bopeta IpAavdia, axoun kain Nnoog tov Mav kot ta Nnoud
™ Mayymg €xovv e€ehybel mg Eexmpiotd vouikd cuatipata amd v Ayyiio Kot tnv
OvoAio (too Nnowd g Mdyyng, v mopdoetypa, omoteAovyv péPog g Meydang
Bpetaviag aAld oy pépog tov Hvopuévov Bactieiov | g E.E.). Av kot peyddo pépog
¢ vopobeaiag mov ynoeiletat amd to KotvofovAio tov Oveotuivotep d1émel mAov 10
ovvoro Tov Hvopévouv Baotieiov, eEaxolovfohv va vtapyovv ovGLOGTIKES SLOPOPES
07O O1KOIO KO OTIC VOLIKEG OLAOTKOGIEG TTOV 1GYVOVY GTIG SLAPOPES OIKALOO0GIES TOV
araptilovv Tic Bpetavikéc Noovg Kot HAMoTa, U TNV OmoKEVTPOOT TOV e£0VCIHV
om Xkotio kot v OvaAio, ot dwpopég evdéyetar vo avEdvoviar oty
TPOYLOTIKOTITAL.

O «b6opoc T0L KOOV dkaiov mapoapével ektetapévoc. IlepilapPaver  tovg
OHOGTOVILOKOUS VOHoLg TV Hvopévov Tolteidv g Apeptkng Kot Ta mepLocdTepQ
velotdueva N tpodnv uéAN g Bpetavikng KowvomoAteiog, é6mwg n Avotpalria, o
Koavaddg, n Ivoia, n Néa Zniavdio kot n Zrykamovpn, oV Kol 6€ TOAAL TETOLN
CLGTHLLOTA 1] AYYAKT] ETPPON UITOPEL VO GUVVTTAPYEL e GTOLYELD TOL TOTTIKOD €01LLLKOD
dkaiov 1 oo Kot pe GAAES VOUIKES TOPASOCELS, OTMG TO IGAAUIKO 1) TO WOOLIGTIKO
otkao (BA. m.y. Glenn, 2004). Avtd dev onuaivel 6tL OAeC ALTEG Ol YOPES EXOLV
aVOTTOEEL OLOIOLOPPEG OMAVTIOELS OE GLYKEKPEVA Vopkd mpoPAnuata. o va
emPuooel omd T UETOUOCYELON, TO KOWO odikano &mpeme va avtomokpliel oTig
JpOopeTIKEG avdykeg Kol cuvOnKkeg KAOe dikanodooiag. Avtd onuove cvyvd 6Tt
EMpene v amokAivel amd tovg kabiepouévouvg (ayyAkovsg) Kavovec. Mia tétola
dwpopomoinon oev Bewpeitonr yevikd 1060 ®¢ O1dAvon Tov KOwoU OKaiov, GAAL
REALOV mG EVOEIEN TNG IKOVOTNTAS TOV Vo Tpocapudletor (BAERE, Y. COLPOVA LE TOV
Abpdo Diplock otnv vid0eon Cassell katd Broome [1972] AC 1027 éwg 1127 [1972]
1 All ER 801 éwg 871 ka1 ocvpgpwva pe tov Adpdo Lloyd oty vmobeon g Néog
Znhavdiog Invercargill City Council katd Hamlin [1996] 1 All ER 756, éog 764-5).
Awaotpilo, vopoBéteg kot o1k ydpotl 6Tov KOGHO ToL Kotvol dikaiov e&akolovfodv
va popalovtot pia Alyo ToAD Ko TPOGEYYIGT GTOV VOULKO GUAAOYIGHO KoL, OTMG TO
é€0eoe 0 Aopoog Lloyd otnv vrdbeon Invercargill, tnv mpobupio va pabaivovv o Evog
am6 tov aAro. o mapddetypa, dev eivar 1660 acvvnBioTo, 18iwg 68 TopElg OOV TO
dtkato elvar aféPato, ot SKOCTEC VA TOPATEUTOVV GE OMOPAGES OO OLPOPES
OKa100001eg TOL KOWOU OKO{OV, EMTPEMOVIAS TOVS £TGL VO, OVOADOVY [0 GELPA
mlavdv AVoemV yio 1o TpOPANLUOL.
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1.7.2 H avtifeon pe to «AoTiké Aikaro»

O 6pog aoTIKO diKoo TEPLYPAPEL EKEIVOL TOL GUGTHLLATO TOVL EYOVV ovorTLYOEl amd TN
POUOLOYEPUAVIKT] VOIKT Topadoot) e Nrepotiking Evponng. Eivar n mtapddoon tov
aoTikoV dtkaiov mov kvplapyel ot onuepwvn Evponaikny ‘Evoon. Moévo dvo kpdn
péAN, n Anpoxpartio g IpAavdiog kot o Hvopévo Bacilelo, pe v emeoiaén tov
TEPLOPICLOV TTOL OPOPE TN ZKOTIO, VKOV GTOV KOGLO TOV KOWVOoU d1Kaiov anTtol
kaBovtov. (Eva dAAo xpdroc péhog, m Kompog, powpdletar opiopéveg amd Tig
TaPAdOGELS TOL KOWOU dkaiov, aAld Bewpeitan TEPIGGOTEPO MG EVA LEIKTO GLGTN LA,
pudAdov 6mmg 1 Lxotio). Kabog peydra tpipato avtov tov Biiiov Oa acyoinbovv e
ovykptikd {nripote petad Tov ayyAMkoD Kot TOL «Eupomaikoh» otkaiov, Oa
eMOVEADOLLE OTIG OLPOPEG LETOED TOL KOWVOU SKOIOL KOt TOV OGTIKOD OKaiov o€
dlapopa onpeia.

1.7.3 H owpOpmon Tov dikasTnpiov

E&etalovtag Ta ayyAkd dwootpla g tnyn owkaiov, ival onuavtikd va yivovv 500
Baouég drakpioeis. H pia eivon 1 didkpion petald npotofaduiwv kot devtepofadumy
dwkaotnpiov. H dAAn elvar peta&d aoTIK®V KO TOVIKOV KOG TNPimV.

H Aertovpyia tov mpotofddiov dwacmpiov, 6tog 1o Eipnvodwkeio, sivar va
eKOKAlouvv Tig VToBEsEIC «og TPDTO Pabud»: dNAadn va ekdidoVV amdPacT €Nl TV
TPOYLOTIKAOV Kot VOUIKOV (ntnudtov (avt elval pua dtakpion mov o cu{ntmoovpe
Aemtopepdg ota Kepdioia 3 kol 5) mov gysipovior katd v vrobeomn. Avtd ta
dwkpivel amd To ePetein, TOV OmMOlMV 1 amooToAn eivon va emaveEetdalovv TV
EPAPLLOYT TOV VOLUKOV 0pY®OV G€ Hio bTdOeom oL €yl O EKOIKOGTEL OO KATDTEPO
dwaotpo. Oplopéva  epeteio €yovv  emiong appoddTTe. Vo emoveEETAlovv
apeopfnrodpeva CNTHLOTO TPAYUATIKOV TEPIGTUTIKAOV, ONANOT| SPOPES GYETIKA LE
TO. YEYOVOTO. TTOL OONYNCOV TN OKACTIKY &vépyewn. 'Etol, kdBe vmobeon pmopet
KAAMOTO Vo EKOIKOOTEL A TEPIGTOTEPA TOV EVOC SIKAGTNPLN TPV At TNV OPLOTIKN
enmilvon tov {nmudtov. Ta dwaidpoata £eeong pumopet vo eivat omd poéva Toug Eva
noAbmloko {ftnua, mov OmeTol Omd €vo GUVOAO OLOOIKOGTIKMOV KOVOVOV, Ol
AETTOUEPELES TV OTOIMV JEV EUMIMTTOVV GTO AVTIKEILEVO TOV TapOVTog Piiiov kat Ha
TEPLYPAYOLLE LOVO TIG YEVIKES APYES TTOV GYVOLV.

O1 Aertovpyieg g dikng kot ¢ épeong cvyvd cuvovalovtal o €va dwaotnplo. To
oLOTNUO OV fval apKETE OTAO OGTE VO UTOPOVLLE VO TOVUE OTL TO dkaotpro X eivon
OOKAEIOTIKA TpwToPdOuio dikootplo, eved 10 dwkaotipo V¥ elvar apydg
dgvtepofaduo.

To aoTiKd Kol TO TOWIKO SIKOLO SLOPEPOLY CNUAVTIKAE (O TPOG TOVE GTOYOVE TOLG KOl
YPTOUYLOTOLOVV SLOPOPETIKES VOUIKES dadtkaciec. Avtd to Tehevtaio onpeio 1oyvEt
Wwitepa Y100 TOVG OMOOEIKTIKOVS KOVOVEG, Yol moapadetypa. O 0pog «oamddeiEn»
TEPLYPAPEL TOVG VOHIKOVG KAVOVEG TOV EAEYYOLV TOWN YEYOVOTO WUTOPOVV VoL
amodelyfovv, Kabmg Kot Tov TpOTo OmAOEIENG TOVG, EVOTIOV TV dkaoTnpimy. Av
HUEAETOVGOTE TO OMOOEIKTIKO dikalo, cvvropa Oa coc evivmwoialav ot HeyaATEPOL
OMOOEIKTIKOT TEPLOPIGHOT TOV SIEMOVV TIG TOWIKEG VITOOEGEIS GE GYESN LE TIC OOTIKEG.
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To mowvikd dikaro, TePypAPEL TOL TOPATTOUOTO (OOIKTLLOTA) TO. OOl Eivan apKeETA
ONUOVTIKA Y10 TV KOOI, BoTE Vo To BEGEL EKTOC VOOV ®¢ eYKANaTO, GUVHO®G pe
™V TopéUPacn Tov KPATovg Kot va emPBAiel €10KEG TOEG oTov Topafatn (dmwmg
TPOGTIO 1| TOvN ELAGKIONG). Edv dev £xete omovddoel voukd oto moapelddv, avtod
etvar TOAVAS 0V TO TOL GG EPYETUL AUEGHOS GTO LLOAD OTAV GKEPTESTE «IIKAL0», EVRD
OTNV TPOYUATIKOTNTO, TO TOWIKO OfKono amotelel €va oYeTkd pIKPO HEPOS TOV
oLVOAOL TOV ayYAlkoD dikaiov.

O 6pog aoTIKO 0iKolo [0€ aVTIOGTOAN HE TO «OOTIKO (POUOOYEPUOVIKO) dTKOL0Y,
omwg £xel NoN e€etaotel] ypnoiponoteitan emiong yo va mepLypdyel OAOVG eKEIVOVG
TOVG TOUELG TOL OKaiov oL Ogv eivan Towvikoi. Topelg mov di€movy Tig oxéoelg petaln
VOUIK®OV TPOGOT®V, INANOT] PLUGIKOV TPOCSHOTMV KOl ETAPEIDV, 0TS 1| cOUPacT, M
gpyacia N n adwkompaio [Evog YeEVIKOG OPOG TOL YPTGLLOTOLEITOL Yo VL TEPLYpAyEL
pe TANOOPO CLYKEKPIUEVOV TOPOTTOUATOV (Yl «ASKNUATOVY, oTOC 0 OpPOg
npoopiletar yio mowvikd Oépata), OTMG aUELELD, SLGONUICT Kot Katomdtnon]. Ze
vroBéoelg aotikov dikaiov, o {nuwbeig dikaovtal, av EmTUYEL, «ETavopbmon». Avtd
ocLuvNBmG €xel T HOPON YPNUOTIKNG apoPnic Yo ) {nuic Tov VIECTN, Kol OTOV 1
apopn avtn emdkdleTon amd T0 SIKAGTHPLO OVOUALETAL «omolnimoT.

€ YEVIKEG YPOUUES VITAPYEL U0 APKETA GOPNG OAKPIoT UETOED TMOV SIKACTNPIWV TOV
EXYOVV OPUOOIOTNTES ACTIKOD KO TOVIKOV O1KO{oL (0T TOL 01 O1KNYOPOL OTOKOAOVV
dwkarodooia). Ot mivakeg 1.1 ko 1.2 mapéyovv évav Pacikd 0dnyd yia ™ dipOpmon
TOV 0YYAKOV AOTIKOV KOl TOWVIK®OV OIKACTIKMOV GUGTNUAT®V.

Ta dwaoTikd ototyeio Tov mapatiBevtal TpoEpyovTol omd TNV T TPOSPOTT SLBESIUN
myn (tng 28ng lovviov 2012) ko Aemtopépeleg pmopeite va Bpeite otov dSiktvaKd TOTO
TOV  JOKOOoTIKOD omuatog G AyyAlog kor t¢ OvoMoag (ot  devbuvon
www.judiciary.gov.uk/publications-and-reports/statistics/judicial-and-court-statistics).

To Avortato Awkaotipro Tov Hvopévov Baoireiov (Apegrog Ildyoc)

To Avotato Awoaotmplo Pploketalr Gty KOpuen NG EPAPYiag TOV oyyAKOV
dwaotnpiov. Eivar to avotepo epeteio o aoTikég Kot TOWIKEG VROOEGELS oTNV
AyyAia, Tnv Ovaiia ko ) Bopea IpAavoia, kot yioo aotikég epécelg omd ) Zkotia.
To Awaoctpro dnpovpynonke pe tov Nopo mepi Zuvraypatikig MetapphOpuong tov
2005 (the Constitutional Reform Act 2005) ywo va avtikataotioel v Emitpomn
Epetdv g BovAng tov Adpdwv. Apyioe tig epyacieg tov v 1m Oktwppiov tov 2009.
To Awaotiplo amotereitor GLVOAIKE Omd dDOEKN dIKAGTEG, Ol omoiot ovopdlovrat
Awaotéc Tov Avotatov Awaotnpiov [Justices of the Supreme Court (JSC)]. Moévo
évteko AKaoTEG glyav O10p1oTEl PEYPL TN OTLYUN OV dpyLoe Vo cuvedpldletl. Aéka amd
avtobg cuvedpialav NoN wg Atkactég ot Bovdn tov Adpdwv, copmeptlopuavopévou
TOV TPAOTOL TPOESPOL TOV AvdToTov Awaotnpiov, Tov Adpdov Phillips of Worth
Matravers.

O Aopdoc Clarke of Stone-cum-Ebony, ftav 0 mp®dTOg d1KaGTNG TOL S10PIGTNKE
anevBeiog oto Avotato Awkaotiplo. Qg Sir Anthony Clarke, giye mponyovuéveg
dwateréael Tpdedpog Tov Actikov Tunuatog tov Egeteiov (w¢ mpeofitepog SiKooTG
tov Egpeteiov). Ymnp&e Mon wor onuoviiky aAloayr ot obvbeon tov Avatatov
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Awaotnpiov, kaBdg cuvolikd €1 amd TOVG apyIKOLG AKAGTEG, GUUTEPIAQUBOVOUEVOL
tov [Ipoédpov, cuvta&iodotOnkay petald 2010 ko 2012. O televtaiog TpoOEdPOS TOV
Awaoctnpiov eivar o Ad6pdog Neuberger, o omoiog avéhaPe tov poro ovTd TOV
YentéuPpro Tov 2012, apob mpdta iye doptotetl ot Bovin tov Adpdwv to 2007. H
Bapdvn Hale of Richmond, n onoia, Tov Iavovdpro Tov 2004 glye yivel n mpdn yovaiko
nov dlopiotnke ot BouAn tov Adpdwv, mapapével n pdvn yovaiko SIKacsTiS.

H mhelovomta tov epécemv 610 Avartato Awactiplo mpoépyetot omd 1o Epeteio g
AyyAdog kot g Ovariag, aAld pe po €101kn epuforun owadikacio (mov ovoudleton
"leapfrog"), umopei emiong va exducalel epéoeig amevbeiog amod to [pmtodikeio. Onmg
ka1 ot BouAn tov Adpdwmv, o1 vmobéoelg ekdkAlovTon Kavovikd omd mEVTE OIKOGTEG
N, kat' egaipeon, and entd M evvéa OkaoTéC, edv 1 vdBeon Bewpeitan OTL eyeipel
nmuata Wwitepng onuociog. H vmébeon tov Ymovpyeiov Okovopuk®dv Tov
Hvopévouv Bactieiov katd A kot Aowmmv, 1 Tp®@TN vtohecn Tov EKOIKAGTNKE EVOTIOV
100 Avdtatov Awkaoctnpiov otig 5 OktoBpiov 2009, Ntav pio and TIG TPES EVOUEVES
EPECELG TOL NTAV EYYEYPOUUEVES GTO TIVAKLO Y10 VO EKOIKOGTOVV OO EMTOUEAT EOPOL.
Mo todondtepa Tapadeiypata, PAéne Pepper katd Hart [1992] 3 WLR 1032-[1993] 1
All ER 42 kot R xatéd Bow Street Metropolitan Magistrate, ekoboia dikarodoasio (ex
parte) Pinochet Ugarte (No 3) [1999] 2 All ER 97.

To Avidrtato Atkaotplo ekOKAleL epécelg LOVo Yoo TOBECELS TOV €YEIpOVY VOUIKA
InTuota «yeVIKNng ONUOGLOG SNUOCTNG», 0VTO OTULOIVEL OTL TPEMEL VO VITAPYEL KATO10
ONUOVTIKO Tedio auEPoAlag oyeTikd pe ™ Aeltovpyio evog Kavova dkaiov Tpv
ekdkdoet To Awcaotplo tnv voddeon. Téroleg vmobéaelc sivar oyetTikd Alyeg, Kat, OTMG
K0l 0 TPOKATOYOG TOv, 1| BOovAY Tov Adpdmv, déxetan mepimov 200 artnoelg To ypodvo,
oAAG Telvel va ekdikdlel povo mepimov 60 mANpelg epécelg o€ éva £10¢. Avtd dev
OVTITPOCHOTEVEL TO GUVOAO TOV £pYoL TOL AlKaoTnpiov Kol TOV SKAGTOV TOV,
ded0oUEVOD OTL 01 OIKOOTEG TTPEMEL EMIONG VO GLVEIPLALOVV Y1, VO, EKOTKALOVV OUTNOELS
Yo Gdela GokNong £peong 6to AvAdTato AKasTAPLo Kot vo avorapuBdvouy emiong to
HeyaADTEPO HEPOG TOL HKAGTIKOV £pYyoL Tov AvaktofBovAiov (Privy Council) (to omoio
Oa e€etooTel apyOTEPU GTO KEPAANLO).

H dwowoascio 610 Avdtato Akaotiplo SENETOL amd £va GOVOAO KOVOVIGUMV OV
ovopdlovtar Kavovicpoi tov Avotatov Awoaostnpiov tov 2009, kabodg kot omd
«IIpaktikéc Odnyiegy mov Oeomilovror amd 1o 1010 10 Alkaotniplo. Xe OAo OVTA
umopeite va £xete TpocPfocn amd Tov dikTvakd TOmo Tov Avdtatov Awkactnpiov (o
devBvvon www.supremecourt.gov.uk).

Iotopwkd, to a&iopa Tov Adpoov Kaykehdpiov glye TV 1010TNTO TOV EMKEPOANG TNG
dwkaoTikng e€ovoiog kot mepthdpPave To dkaimpa va eivar dikaotrg otn Bovin tov
AopdwV, av kat ol teptocoTeEPol Adpdot Kaykerdpiol ta tedevtaio ypovia AoKNGOV TO
dkaiwpo ovtd apKeETA omavia 1), terevtaia, kaborov. H Béon emonponomOnike pe tov
Nopo mepi Zovraypotikng Metoappbbuong tov 2005 (the Constitutional Reform Act
2005), mov petépepe TIG OIKAOTIKEG AerTovpyieg Tov Adpdov Kaykehdprov otov Adpdo
Apydkaotr|, 0 0moiog ivor N avAdTEPT OIKAGTIKY TPOSOTIKOTNTA 6TV AyyAio Kol TV
OvaMa kot emiong emikepaing g [owwmg Awatosvvng.
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I') XXOAIA

Avdivon Tov KEWPEVOL apeTNpiog

To PiPprio «Learning Legal Rulesy eivar ypappuévo omd 800 SLOKEKPLUEVOVG
OLYYPOQELS, He eKTETANEVT eUmEpia TOGO OTN O10a0cKAAID OGO Kol 6TV TPAEN Kot
aroteAel Evav a&lomoto ko Kadepmpuévo 0onyo voutkng pebodov kot deE0TNTOV Yo
TPOTTLUYLOKOVG @ortnTéG volukng. [opéyer €0tk koBodnynon oe topeig mov ot
QOUTNTEG SVOKOAEVOVTOL, OTTMG 1) EPUNVELD TOL VOUOL Kol TOLG EPOJALEL LE OAES TIC
TEYVIKES VOUIKTG EPELVAG, AVAALGTG KOt ETLYEPTULATOAOYI0G TOL Bal ¥pEOGTOVVY Vi TO
péOnua e vopukng kot oyt povo. AKohovBel (ol TPOKTIKY TPOGEYYIOT LUE ACKNGELS
KOl EPOTNOELS GE OAN TN SLAPKELWL TOV, MOOTE Ol POITNTEG Vo emPePardcovy v
KATAVONGT] TOVG KO VO 0vOTTOEOVV TG 0€ELOTNTES TOVG GTT VOLUKT EMLYEIPTLATOAOYIA,
kafiotdvTag 10 BiPAio avtd WAVIKO Y10 TOVG TPMTOETEIC POITNTEG.

O1 800 ovyypapeic Tov £pyov eivar: o James Holland, diknydpoc kot oudtipoc
kaOnyntg ot Nopikn Xxohn tov Mrpictod, [Havemotiuo g Avtikng AyyAiag kot
o Julian Webb, kabnyntg otn Nopkn Zyoin tg MelPovpvng, enitipog kabnyntg
Noukng oto Iavemotyuo tov Exeter kau emokéntng kabnyntg oto Iavemotpo
tov Derby.

Mo va Tpoywpnom GUmG 6T LETAPPACTIKY dladtkacio o TpEmel TPMTO VO LEAETO®
KO VoL KOTOVONG® TO TPOG HeTdPpaot Keipevo. Avtd Oa to methym pe v avalnnon
YOV TANPoeOpNoNS oL Ha e Bondncouvv otny Katavonon Tov. LT CHUEPLV ETOYN
TOV 01001KTVOV 1 avalf|TnoT avTn Yivetan ToAD 7o Yp1yopa Kot Tapéyel TpOGRAcT o
N y£G Tov TahaOTEPO. OEV ElYaE Kav @avtactel Onmg to Institute for Government, éva
euavOpomikd dpopa oty AyyAa kot v Ovodio pe SloKoppHoTIKn dtakvBépvnon.
Edd Bpnko otoyeia yio tov Nopo mepi Evponaikov Kowotfitov tov 1972 (The
European Communities Act 1972). 'Htav 1 vopobetiki] mpdén mov vréypoye o
[MpwBvmovpydg Edward Heath xou épepe 10 Hvopévo Baoilelo omv Evpomaikn
Owovopkn Kowodtmra (EOK), oniadon t onuepv Evpomraikny ‘Evoon. Meydio
pépog tov dkaiov g EE mov woyvel oto Hvopévo Baciielo Pacileton onjuepa otov
vopo tov 1972 ko diverl oto dikaro g EE vrepoyn évavtt tov €Bvikod dwkaiov tov
Hvopévov Baciieiov.

O vopog katapyeitar omd tov vopo mept amoympnong ano tnv EE tov 2018, av kot oty
TPOYLOTIKOTNTO TPOKELTUL TEPLGSATEPO Y10, Lo, TPAEN "avTtypapng Kot emkOAANoNG"
OV PETAPEPEL TOVS KAVOVIGHOUS Kol to dikoto g EE oto vopoBetucod Bipiio tov
Hvopévov Baciieiov.

Mépn tov vopov epi Evponaikdv Kowvottwv tov 1972 datnpndnkav o 16x0 pe tov
vopo mepi ovpemviag amoympnong tov 2020, dote vo emtpamel 1 GLVEXIOT TNG
epapproyns Tov kavoévev g EE katd ™ petafotikn mepiodo.

Mo GAAN Tyn mov pe Pondnoe va Bpw otoeio yio tov Nopo mepi AvBpomivov
Awouopdtov tov 1998 givar n Enttponn Iodtntag ko AvOponivov Awkaiopdtov (The
Equality and Human Rights Commission), évag Oeopobetnuévog pun vanpeotokds
onpodcog popéag mov Wwpvinke pe tov vopo mepi woottag tov 2006. Eivar o €Bvikdc
eopéag 1006t Tog ™S Meyding Bpetaviag kan Aettovpyel avedptnra.
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O Nopog mepi Avipornivav Awawopdtov tov 1998 (The Human Rights Act 1998)
kaBopilel ta BepeMmon dikoandpoTo Kot T1g ehevbepieg mov dikatovTon 0 Kafévag 6To
Hvopévo Baociielo. Evoopoatdver ta dikoidpato mov opifovioar otnv Evpomaixn
XOupaon tov Atkalopdtov Tov AvOpdTOL 6T0 E0MTEPIKO oyYAMKO diKoto Kol TE0nKe
o€ oY oto Hvopévo Bacilelo tov Oktmppio tov 2000.

Téhog, éva amd ta o cvyva dtadiktvakd Pondnuata eivan 1 Wikipedia 1 edAnvioti
Buanaideia, £vo maykoouio, moAYA®GG0, GLALOYIKO £yKuKAOTOdKO eyyeipnuo. Exel
Aowov Ppnka otoryeia yia tov Nopo mepi Zvvtaypatikng MetappvOuiong tov 2005
(The Constitutional Reform Act 2005), évav vOLO GYETIKO LE TO GLVTAYLOTIKO Koo
tov Hvopévov Baociieiov. TIpoPAénet v idpvon evdg Avartatov Akaotnpiov Tov
Hvopévov Bactieiov, 10 omoio Ba avoldfel Tnv mponyoOuevn QETELOKT S1KO1000G1N
Tov dwaotdv (Law Lords), kabdg kot opiopéves oppodtoTnTes TG AKAOTIKNAG
Emtpommg tov ZupPoviiov tov Etépparoc, kot apopel ta kadnkovta tov [Ipoédpov
¢ Boving tov Adpdwv kot tov Emikepaing tov Atkaotikod Xopatog g Ayyiiog
ka1 ¢ Ovorag and 1o aiopa tov Adpdov Kaykeddpiov.

Ao to dmoeka kKePaiara amd to omoia amoteAdeiton To PiAio, eméleEa va LETOPPACE®
TIG TPATEG GEMOEG ad TO TPDOTO KEPAANLO OV apopd TV «Koatavonon tov dikaiovy,
OT®¢ €ivar 0 TITAOG TOV KEPOAQIOV.

Oa daveloT® £vov opiopd ¢ petdepacng and 1o PPpiio «Bewpla ko TpaEn g
peTdepacnc» Tov erdmtn Kabnynt pov k. I'. Kevipwt): «Av ovopdcovie ) YAOooa,
a6 v omoia petagpalovpe Eva Keiplevo, YAOGGo apetnpiog Kot T YAOCOoW, TPOg TNV
omoio petappalovpe T0 KeipHeVo avtd, YAOGGH api&emc, HETAPPAOT Elval YEVIKOG M
peta@opd evog UNvOHOTOC omd T YA®Goo apetplag oty YA®ooo aeifewg 1, mo
OVOAVTIKA, 1] HETOPOPA €VOG oTOOEPE CLYKEKPIUEVOL KOl, ®OG €K TOVTOV, HOVILMG
TPOGPEPOUEVOD N KAT™ OPECKELOY ETAVOAAUPAVOLEVOL KEWEVOD, TOL £l cuvTayDel
CULPMOVO. LLE TOVG KAVOVES TNG YAMGGOS apeTNpiag, amd Tn YAMOSO ageTnpiog ot
YA®GGO apiEems, Ko 01 6€ Vo KEIEVO OV 0l) GUVTAGGETOL COLPOVO LE TOVS KAVOVEG
™G YADGGOG apitemc, B) olatnpetl To vONUO TOV TPOTOTOLITOL KAl Y) OV TAGH GTUYUN|
pmopet va eleyyBel wg mpog v opBOTNTA TOL Ko va d1opBwBel.... To amotvmovpevo
ot YA®GG 0pifemc mpoidv KaAeiton petdepacpo. To peTappacuo eAEYYETOL KO
dopbaveral, eite amd tov petappdcavta gite and omolovonmote GALOV, GOUPOVA LE
TOVG KOVOVEG TOGO TNG YADGGOG aAPETNPIOG 0G0 Kol TNG YAOCGOS apiEEM.

Onwg aivetonr Aowmov 1 pet@epoon eivat po ToAVTAOKN YAWGGIKT S10d1KAGIi0 TOL
ypewletar ™ OLUPOA Kol GAA®V EMOTNUOV OT®G T.X. 1 YA®MGGOAOYioL Kot T
avOpomoroyia, yio va emttevydel Eva tkavomomtikd omotédeopo. Kabog dev vdpyet
évag kaBoAkog Kt Kova amodekTdg OPIGHOC Y10 TO T €T HETAPPOOT KOl Ol ATOWYELG
TOV YAOGCOAGYMV KOl TOV UETAPPASTAOV dlicTavTo £l TOL BEHATOG, O ApKESTHD HOVO
va T 6Tl TPooTadnca vo OaTnpo® 0G0 TO dLVATOV TEPIGGATEPO TO VOO TOL
TPMOTOTVLTIOV, LE YVMOUOVO TAVIO TI CMGTH OOTLIMGT TOV VONLUOTOG OTNV EAANVIKY
YADGOO.

Oocov apopd tov EAeyyo Kot T d10pHBmo™ Tov UETAPPACUOTOS, EKTOS PUGIKE OO TG
dkég pov dophmoetg, Ba ddow Tov TeEAeLTAi0 AOYO GTOVG EMOTTES KOO YNTEG OV K.K.
I'eopyro Kevipot kot Zotmplo Ao, Toug 0moiovg Kot euyaptotd yio ™ for0eld tovg
OTNV EKTOVNON TNG TTUYLOKNG OV EPYOGTOC.
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MeTa@paoTiKég OVOKOAIES

Koatd 11 dtndwacio tng HETAPPOOTS VITEPYOVY TAVTO TOPAYOVTIES TOV OVGKOAELOVY TO
£PYO TOL LETOPPOAOTT. ZTN GLYKEKPLUEVT] TTEPITTMON N HEYAADTEPT dSvoKOAN £yKELITOL
GTO YEYOVOG OTL TO TPOS UETAPPACT] KEILEVO TNG TTLUYIOKNG LOV £PYOGIOG OpOpPA TO
KOwo dikato mov 1oyvel ot Anpoxpartio g IpAavdiog kot 1o Hvopévo Baoileto, (pe
NV EMPLAAEN TOV TEPLOPIGLOV OV APOPA TN ZKMTIO) VO TEPIAAUPAVEL ETioTG TOVG
OHOGTOVILOKOUS VOHoLG TV Hvopévev Tolteidv g Apeptkng Kot Ta TEPIocdTEPQ
velotdueva 1 Tpony péEAN g Bpetaviknig Kowomoltteiog (6nmg 1 Avotpolria, o
Kavaddg, n Ivoia, n Néa Zniavoia kot 1 Zirykamovpn). To kowvd 1 eBiuikd dikaio (1
KOwodikalo) gival 0 KAASG0G TOL AYpaPOov dKAIOL OV JapopemONKe amd to E0iua,
amd ™ poxkpoypdévie cuvhfeln Kot Kupimg amd TNV EMOVIANYN TPONYOOUEVOV
dwkaoTik®V omopdoewv. H Baon tov ayylocalovikod okaiov de otnpileton otnv
e€ovoia Tov vopobétn, aAld otn voporoyia kot to 0ikd dikato. H voporoyio oto
ayyYAOGOEOVIKO dikalo amotelel dpecT Ny OKaiov, OOV TPOTYOVUEVES SIKACTIKEG
anopdoelg eivor OeCUELTIKEG KOl KOOOOMYNTIKEG Yo UETOYEVECTEPEG TOPOUOLES
TEPIMTAOGELS KO GLVTEAEL 0TN S1UOPpP®SN TOL dtkaiov. Avtifeta, otnv EALGda pe Tov
OpO VOLoAOYiOL EVVOOVUE TN OIKOCTIKN EPUNVEID TOV VOL®V, ONANOT TNV EQAPLLOYN KoL
EPUNVELD TOV VOU®OV HECH OIKAGTIKMY OTOQACE®V Kot Oempeitat Eppeor Tnyn dkaiov
oAAG Oev pmopel vo eEopowwbel pe tovg koavoveg dwkaiov. Emiong m vopoloyio
(epunveio vopwv) dev Ba Tpémel va cuyyéetal pe ) vouobesio mov amotelel chHvoro
VOU®V.

2tov avtinoda Tov oyyAooaovikov dikaiov BpiokeTol To dTKoo TG pOUOLOYEPUAVIKNG
oKoyévelag mov mepAopPaver Ta dikaia TV YOwpav TG KEVTIPIKNG Kot votiog Evponng,
peta&l avtdV Kot 10 EAANVIKO. Evd amoostol twv EAAMvav dikaotdv etvar 1 epunveia
TOV VOUOL, TTov €yl Tebel amd GALO Opyoava Kot 1) OITOVOUTR OKOLOGVUVIG, Ol OIKOGTESG
TOV  OyYAOGOEOVIKOD  Okoiov KOAOUVTIOL Vo ONUIOLPYNOOLV  KOVOVEG  O1KOiOV,
AmOVELOVTOGS KAOE @opd dkalosvvY), Kl 0VTO AOY® TNG OECUEVTIKNG OVVOUNG TOV
SIKAGTIKOV TPONYOVLEVOV.

YVVENMS, VITapyovy dV0 Kupimg vopukd cvotiuota oty Evponn. Amo ) pio ot
Bopewa IpAavdio kot o Hvopévo Baciielo (kou Tig xdpeg mov £xovv emnpeactel amd
avtég, ommc n Koumpog) woydet akdun 1o mokotd cOGTNHE TOV Kooy dikaiov (Kupiwg
dypogo cvvtayua). Evod, amd v dAAn, oty nrepotiky Evpdnn woydel 1o cuotua
TOV 0aoTkoV dwkaiov (ypamtol kavdveg oikaiov). Mio, Aowmdv, amd TG Pocikéc
dVoKOALEG elvatl vor AN@OBOVY LITOYT T SLAPOPETIKE VOLKA GUGTILLOTO Kol E101KOTEPL
ol SLPOPES HETAED TOV YOPADV TOV OGTIKOD OKOIOL Kol TOV YOP®OV Tov 01ukol
dwkaiov.

2V TPOKEWEVT TEPIMTMOON 01 dVoKOAiEC avdyovtal 6to (RTnUa TG Un VTapéng
AVTIOTOLY®V VOUKAOV Op®V TOV VO, LTOPOVV VOL LETAPEPOVY LE aKpiPeta Tig Evvoleg omd
MV ayyMKn otV eAMANVIKN voukn mpaypoatikotnta. o mopdaderypa ta «Orders in
Councily givon Bacidikd datdypoto tov «Privy Councily onAadn tov Avaktofoviiov
(M ZopPoviiov tov Xtéppatog) oto Hvopévo Bacilero. Ta pev foaciiikd dtotdypoto
Oo pmopovcape vo moOUE OTL OVTIGTOLOVV HE VOUODETIKA SloTdyaTo EVED Yo TO
Yvppovito Tov Xtéppatoc 1 Avaxtofodilo dev vTapyEL avALOYO GE GALES YDPES.
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https://el.wikipedia.org/wiki/%CE%9D%CE%BF%CE%BC%CE%BF%CE%B8%CE%B5%CF%83%CE%AF%CE%B1

H endpevn peydin mpdxinon ntav n petdepacn tov 6pov «Lawyn: Nopoc, Alkato,
Awoochvn.

2Oppova pe tov opotipo kabnyntn tov Efvikot kot Kamodiotprokov [avemomnuiov
Abnvov k. TIpddpopo A. Aaytdylov: «vOHOG, 6N YEVIKN TOV popen opiletar oG ‘M
avaQePOUEVN 6TO UEAAOV YEVIKN Ko opnpmuévn pobuon g kowwvikng {ong’.
opemva pe 1o apbpo 1 tov Actikov Kdduka, wg Nopog opiletatl o Kavovag ypamTon
Awaiov, Tov omoio B¢tel 1) [Todteia pe opiopévn dadtkacion.

2opeova pe tov opdtiwo kabnynt g Nopwkng Zyong Abnvov k. Iodvvn X.
Eropdak: «Atkato givol To GHVoA0 KavOVeY Tov puOpilovy ENLTAKTIKG TNV 0PYAVOGCT)
pog kowaviog oe Kpdtog, tn Asttovpyia g Kowmviog avthig Kot TNV KOW®VIKNY
ovpuPioon Tov peddv g. Ot kavdveg avtoil ovopdlovion Kavoveg dikaiovy.

H dwarooctvn téhog, copgpmva pe to Aeikd tov TpravtaguArion eivai: «1a) n mpnon
TOV POV TOL dkaiov amd o PEAN Hog Kowvmviag, mov ekepdleTat pe v ion Kot
opO1 €QUpLOYN TOV YPOTTOV VOU®V Kot [e TO oeBacud Tov dypaponv vopmv, 1) n
TPOGMTOTOINGN TNG £VVOLOG TNG OKOLOGVVNG, OV TAPICTAVETOL G YUVAIKO TOV £)EL
depéva ta pdrtio kon kpatd Quyapld kot Eipog, 2a) 0 Beopdg g molteiag mov Exet
oKomo TNV MPOAN T®V VOU®V, OTaV avTtol Tapafidloviot Kot TNV TILOPIit dVTOV TOL
nopavopovv, Kabog kot n eEovoia mov mpoépyeTar amd avtodv, 2B) T0 GHVOAO TMOV
SIKACTIKMOV APy DOV.

AT TIC TPELG OVTEC epunveieg emEAeEN TOV OPO «OIKOO» Y10 TV ATOTOHTWGT TOL OPOV
«Lawy ota eAMVikKd OTIg TEPIOCOTEPEG TMEPMTMOELS. YTAPYOLV (PLGIKA KoL
TEPIMTAOGELS TOV ATEIWGO TOV OPO MG «VOLO» OTMS GTNV TEPITTMGN TOV TO|LATOG
«Law Like Love» tov ayyloauepikovod momty W.H. Auden O momtic &dm
TPOyUATELETOL TO YEYOVOS OTL 1) BEAOT TOL KOGHOV £ivar S10POPETIKY] Yo KAOE ATOpO
ko e€aptdron amod To mepBaiiov tov. O otiyoc Aowmdv mov avapépetal oto BiAio «The
law is The Lawy» éyive ota eMnvika «O vopog givar o Nopog», yiati Oedpnoa 01t o€
éva moinua etvor mo Toplactdg 0 OPog «vOLOG) amd OTL «dikaLoy.

A&LOAOYN 61 TG PETAPPOOTG

Ag oLUE®OVNGOLLLE OTL TO TPOS LETAPPOCT KEILEVO ivar Eva £101KO KEILEVO TOV apopdL
10 ayyAoca&ovikd dikalo, T0 omoio dlaPépel KoTd TOAD amd 1o diKalo mov SEnEL TO
EMMVIKO VOUIKO cVGTNUA, ONAOON TO 00TIKO Oikono. Avtd amd povo Tov gival éva
dVGKOAO €PYO Y10 £VOV LETOPPACTH TOV JEV £XEL EVIPLYNOEL GTO dIKOLO Kot dgV elvar
€101KOG TOL VOHIKOD GLGTNUOTOC, T.Y. OKNYOpoc. AAAG pe TN cuvopoun Sopdpwv
YOV Kol EWOIKAOV AeEIKOV Kol QUOIKE TavTa pe v Tpodmdbeon 0Tt vdpyeL TO
VOPabpo TOV GTOVIDV TNG UETAPPOAONS, TOV TOV £XEL EPOSLACEL LUE TO OTAPOITNTOL
EPYOAELD KOL TIG YVADGELS, MOTE VO PEPEL E1G TEPAG EVAL TETOL0 EYYEIPTLLAL

Ev kataxAeidt, mapora ta mpofAnuata mov propel va mposkoyay Adym TS UGG TOV
KEWEVOL apeTnplog Kot TG OTo1eg S1KéG LoV TapafAEYELS 1| 0oTOYiEG OTNV TPOoTAOELd
OV VO TO UETAPEP® OTNV EAAMNVIKN YAMOGO Kol TPaypatikodtnta, Bewpd OTL 1O
petdppoopo £xel cuvoyn Ko pmopel vo yivel Katavontd amd v TAEOYNQIio TOV
avayvoot®v. Opmg dev mpénetl va TapafAEYovpe To YEYOVOS OTL KAOE LETOPPAGTNG
€Yel T OKN TOL TPOCOTIKOTNTA Kol Onw¢ Odpfaco oto Piprio tov k. Kevipwt
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«BEOPNTIKOG dEV VILAPYEL LETOPPACTIG TOV VO UNV aPNVEL — OKPPOG €MEWDN| £xEL
€101KT] GYEOT LLE TO TPOG LETAPPOOT) KEILEVO TOV — TO (TOAAEG POpES aveEiTnA0) oTiypa
10V 670, petappdopota ooy (IpPA. WILSS, The Science of Translation: ce). 161).
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E) MPQTOTYINO KEIMENO

1
Understanding the Law

1.1 Introduction

Law is everywhere. It governs our work, the products we buy and sell, our relationships,
and even helps shape the physical environment in which we live. This first chapter sets
out to introduce some fundamentals that will underpin your understanding of law and
‘legal method’—that is, those core principles and techniques that underpin the process
of legal reasoning. We do this by, first, introducing you to the idea of ‘law’ and some
of the major functions of law, and then by looking at the main sources of law that you
will become familiar with as you work through this book: primarily legislation as well
as other less ‘formal’ categories of legal rules, and case law as it is developed by the
courts. We will also look at the institutions responsible for making and shaping those
laws—chiefly Parliament and the courts—and consider the impact of Europe on
English (and United Kingdom) law. So, let’s start at the very beginning.

1.2 What is Law?

At first glance this seems a very simple, if not a rather strange, question to ask. After
all, as the poet W.H. Auden said, ‘The law is The Law’ and we tend to know it when
we see it.

But it is also a question that philosophers and legal theorists have expended many pages
in trying to answer. Why do you think that is? And what answers do you think they
might have come up with?

Some of the philosophers’ answers, reduced to their most basic form, are:

* law is a system of rules laid down by a body or person with the power and authority
to make law;

» law is what legislators, judges, and lawyers ‘do’;

* law is a tool of oppression used by the ruling class to advance its own interests; and

* law is a system of rules grounded on fundamental principles of morality.

Each of these characterisations has the capacity to tell us something useful about the
nature of ‘law’ and how it operates—at least within Western legal systems; whether
each (or any of them) offers ‘the truth’ about law is a different question, and not one
that we intend to dwell on here. We think ‘what is law’ is a useful question for at least
three reasons.

First, at its simplest, understanding law presupposes the ability to find and read the law.
This in turn assumes that we know how to identify it in the first place, which leads us
back, in a sense, to that fundamental question: ‘what is law?’

Secondly, even asking the question obliges us to think about how we conceptualise
complex phenomena like ‘law’. Being able to conceptualise something and describe it
in language is a crucial step on the path to understanding that thing and the ideas and
beliefs which shape and are shaped by it.

Our third reason for asking the question also flows from this: namely, that
understanding in turn helps us to determine how we should make sensible or reasoned
choices about what constitutes law in any given situation. This too can be a complex
issue for legal theory, but it is also of real significance, for example, in assessing the
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perennial problem of whether and how we can determine if a law is ‘good’ or ‘bad’;
and if it is bad, what we can (or should) do about it. We will touch on some basic issues
of conceptualisation in Chapters 3 and 5, entitled ‘Reading the Law’ and ‘Law, Fact,
and Language’ respectively.

But for the moment we will focus on something a little more concrete.

1.3 A Sample Legal Problem

A friend who is a shopkeeper has recently received a consignment of camping and other
knives, including a small number of flick-knives. She is concerned that the police may
take action if she were to display and sell these flick-knives to the public, and asks you
for advice. In considering this problem, we are going to ask you two questions:

1. Why might the sale of flick-knives be a matter for law in the first place?

2. How can you find out if she would be breaking the law?

These look like very different kinds of question. Asking why something might be a
matter for law requires us to think about the role and purposes of law—it might also
imply that there are some things law should not do or try to interfere with. We will look
at this question first, under the heading the ‘functions of law’. Our second question
seems much more mechanical: how do we find the law, but that too is built on our
ability to satisfy a more basic assumption, which is that we can identify the different
kinds of rules that are recognised as ‘law’ in the relevant legal system. This is not quite
as straightforward as it sounds, but a good starting point is to understand the kinds of
rules that are developed by those institutional sources we have already mentioned. We
will come back to this in section 1.6.

1.4 The Functions of Law
1.4.1 Maintenance of Public Order and Safety

The law is often regarded as a critical part of the ‘glue’ that holds the fabric of society
together, and protects us from the risks of social disorder and anarchy. The criminal
law, in particular, is important in this respect, since it defines those behaviours which
are regarded as sufficiently antisocial or potentially damaging to the public good to be
outlawed and punishable by the state. At the same time, there is a real risk that the state
itself can use the law to legitimate its rule and to suppress dissent by force. This abuse
of law can be seen in many repressive regimes, and it is therefore considered important
that political and legal authority in the state are kept reasonably separate and subject to
a range of checks and balances, for example, by ensuring that the police and courts are
independent of executive government.

1.4.2 The Protection of Individual Rights and Liberties

An important function of law in liberal democratic societies is that it should curb the
capacity of the state and other powerful social actors to infringe the rights and liberties
of individual citizens. This is often encapsulated in notions like the ‘rule of law’ which
requires that no person or organisation is above the law, and ‘freedom under the law’,
which implies that individual autonomy can only be constrained by a legitimate
exercise of law. The protection of fundamental rights and liberties such as the right to
a fair trial, the freedom of speech, and of lawful protest are important in constraining
potential abuses of state power. Increasingly, in the context of the international and
national human rights movements, the language of (negative) civil liberties and
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freedoms is being superseded by a language of positive, enforceable, rights such as the
right not to be discriminated against because of one’s sex, race, age, sexual orientation,
or disability.

1.4.3 The Organisation and Control of the Political Sphere

Although we often think of law and politics as necessarily distinct systems, the reality
is rather more complex, as law performs an important part in preserving the political
structure and processes, and politics plays an increasing role in shaping the law, not
least through the extensive annual legislative programme of Parliament.

In many countries the relationship between law and state is defined primarily by a
written constitution. The UK, by contrast, is distinctive in having a largely unwritten
constitution, but this does not mean that there is no constitutional law, nor that the courts
lack any authority over the political and legislative process. Moreover, major legislative
reforms such as the European Communities Act 1972, the Human Rights Act 1998, the
various devolution Acts, and the Constitutional Reform Act 2005 all point to ways in
which our constitutional arrangements are becoming increasingly embedded in
written—statute—law. We will touch on a number of these developments in the course
of this chapter, and later in the book.

1.4.4 The Regulation of Economic Activity

Within the dominant ethos of market capitalism, law plays an important function in
facilitating and encouraging national and international trade in goods and services. It
does this by creating legal frameworks and conditions for facilitating trade, and by
establishing principles of risk allocation and dispute resolution for when things go
wrong. At the same time, the law also plays a role in restricting the activities of
economic entities, and protecting citizens, states, and the environment itself—for
example, from unsafe labour practices, abuses by an entity of a dominant market
position, and other forms of unfair exploitation. Achieving a balance between these
aims is often extremely difficult, and, as the recent banking crisis has shown, regulatory
failure can have massive economic and, consequently, social impact.

1.4.5 The Regulation of Human Relationships

The law serves to legitimate and control various aspects of personal relationships. This
includes laws on marriage and civil partnership; setting principles governing the
distribution of family property on relationship dissolution or death; regulating parent—
child relationships, and those situations where the state and the courts may take
measures to protect the welfare of a child, even against the rights of the parent. The law
may also play some part in regulating our most intimate relationships, by setting limits
to what constitutes lawful sexual activity, and regulating both abortion and assisted
reproduction.

1.4.6 The Preservation of a Moral Order
Closely related to the law’s role in regulating both public order and human relationships
is another idea: that the law plays an important role in the reproduction and enforcement

of certain moral principles and values. Both laws and moral principles share a
characteristic that legal philosophers describe as ‘normativity’—that is, they describe
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behavioural ‘norms’, or statements of what we ought to do. However, laws become
distinct from purely moral norms by virtue of acquiring a particular form (as statute or
case law) developed within and legitimated by the institutional framework of a ‘legal
system’. This does not mean that laws have no moral content, or that law necessarily
lacks moral functions and values. There are, of course, many specific areas of law which
try to reflect a current moral consensus within society—for example, laws protecting
freedom of religion, and others which attempt to control certain ‘immoral’ behaviours
such as the public display of pornography, or racist ‘hate speech’. Beyond these sorts
of specifics, however, some would also argue that the law itself is grounded upon
certain core moral values—a commitment, for example, to ideals of order, justice, and
individual freedom (Stein and Shand, 1974). The rise of ‘human rights’ similarly can
be regarded as a predominantly moral discourse that has sought to embed notions of
human dignity and fundamental rights within national legal systems. In these ways the
law itself, in its ideal form, can be regarded as a means of realising value, and an
institution of civil society that is dedicated to human flourishing.

When talking about the relationship between law and the moral order, it is hard not to
address the difficult question of the relationship between law and religion. Most legal
traditions reflect a strong faith-based history—whether Christian, Islamic, Hindu, or
other. Even in supposedly secular Western states, like the UK, there are often quite
strong vestiges of the society’s historically dominant religious tradition within the law.
However, at the same time, the relationship between law and religion is itself a
significant source of potential conflict within the law.

Modern liberal democracies, like the UK, are, in theory, predicated on the principle of
tolerance and a commitment to the moral neutrality of the state. But as these societies
become more pluralistic, the drawing of legal boundary lines between morally
acceptable and unacceptable behaviour may become harder to achieve in consensus
terms. The state can be drawn more and more into faith-based disputes.

In this context it may be that the law will increasingly be obliged to choose between
defending the state’s secularity—at the risk of appearing intolerant to certain faith-
based communities—or playing a more active role in protecting religious freedoms,
almost paradoxically, as part of the state’s commitment to pluralist society. Either way,
this process will create challenges for the social legitimacy of law and legal decision-
making. Indeed, in the context of growing religious fundamentalisms, which often
reject the liberal ideal of the secular and tolerant state, the relationship between law,
state, and religion may be becoming one of the key issues internationally for both legal
and political theory, and state practice in the early twenty-first century (see, e.g., An-
Na’im, 2008; Bradney, 2009).

1.4.7 The Regulation of International Relations

International relations are governed primarily by a form of law called public
international law. This creates rules, for example, for the recognition of states as legal
entities, the setting of their territorial boundaries, and the conduct of diplomacy between
them. Wars and armed conflict are also governed by international legal rules, so that
principles of international humanitarian law exist to protect those caught up in conflict,
and, increasingly, those accused of war crimes and other crimes against humanity are
liable to be judged before international tribunals according to standards set by
international criminal law. At the interstate level, international trade is also increasingly
regulated, chiefly by the World Trade Organization in Geneva, but also by regional
trade systems such as the European Union (which is the most closely harmonised, and
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most like a regional legal system of all the trading blocs), the North American Free
Trade Area (NAFTA), and the Association of South East Asian Nations (ASEAN) Free
Trade Area. These bodies exist as negotiating fora, and offer systems of dispute
resolution for trade disputes between states within their jurisdiction.

1.4.8 Why Thinking Functionally Matters

Thinking functionally about law is an important part of studying because it helps us to
focus beyond what law is. Learning law is not just a rote exercise; it is not just about
learning the rules (despite the title of this book!). In learning law we need also to pay
attention to the bigger picture of what law is for. In particular a functional perspective
emphasises the extent to which law performs both ‘protective’ and ‘facilitative’ roles
within most of its spheres of operation. By this we mean that law both serves to protect
and defend the rights and interests of legal persons, and to stabilise social conduct and
expectations (for example by blocking conflict, or diverting it into an acceptable—i.e.
legal—form), and that law—and lawyers—also perform an important enabling role in
society. The law in this latter sense makes a whole range of interpersonal, business, and
even interstate transactions possible—from getting married, to selling a house, buying
products for a business, liquidating a company, through to constructing an international
treaty between states. Law is constantly being used within the political sphere as a
mechanism for implementing policy, often with quite explicit social engineering or
educative objectives. For example, if the government were thinking about making it
illegal to sell flick-knives, it would have to engage with a lot of the functional issues
we have just discussed. It would presumably be making a case for their ban on public
order or public safety grounds, but it would also have to consider the arguments that
such restrictions are a curtailment of individual liberties, and an interference with trade;
it ought to ensure that any such ban is proportionate to the risk represented by the misuse
of such knives, and so on.

A good academic, and often a good practising lawyer too, needs to be able to think
critically about the law, what it can, and also what it ought to do. Examining its social,
political, economic, or moral role and consequences opens up a whole range of
arguments and issues that we might not consider if our thinking stopped at just a
technical analysis of the rules themselves. As we shall see later, particularly in
Chapters 9, 10, and 11, thinking about law in this kind of ‘purposive’ way is also
something judges do when they are making a decision, or interpreting legislation. But
for now we return to the question of what law is, by looking at how it differs from other
forms of regulation and what we can call ‘social rules’.

1.5 Regulation: Legal Rules and Social Rules

One of the words that kept cropping up in the last section was ‘regulation’. At the risk
of stating the obvious, law is commonly used to regulate aspects of individual and
institutional behaviour; indeed legislation in particular is sometimes seen as a paradigm
form of regulation. But law is not the only means of regulating.

The term regulation can be seen as encompassing ‘all forms of social control, whether
intentional or not, and whether imposed by the state or other social institutions’
(Morgan and Yeung, 2007: 3—-4). If we think about it, law does not operate in isolation
from other forms of regulation. Any society is governed by a mass of other rules which
are not laws in the formal sense, but merely private rules or more general social
conventions—perceptions of ‘proper’ behaviour. These are also means of regulating
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social conduct, but the focus on regulation reminds us that societies have a choice about
what and how they regulate. Thus, while most of us would accept that anyone stealing
the possessions of another, or possibly someone selling flick-knives, should be liable
to a penalty under the criminal law, we might be surprised to see someone in court for
eating peas off their knife! Regulating table manners is not really so important to our
society as to require the force of law.

Thinking about law as one of a number of possible ways of regulating thus helps us
understand what is distinctive about law, and the way it relates to other social rules,
thus:

(i) Laws tend to perform the important regulatory functions that often could not be
performed (at all or as well) by other kinds of rules;

(if) Law may be particularly important because of its formal character and the specialist
sanctions or remedies that are not available to other forms of regulation;

(iii) The choice of formal or less formal mechanisms employed may well reflect
different priorities, or different social values, regarding the behaviour in question;

(iv) The use of law and legal sanction is also symbolic: it sends out a powerful message
about what society does value.

Decisions about regulatory tools and approaches may also reflect judgements about the
effectiveness of different forms of regulation. In some contexts regulation may be much
more effective if it makes little or no use of law. Economic policy may thus be used to
regulate market behaviour; or design principles may be applied in such a way as to
regulate the ways in which buildings or roads, etc., are used. Consider, for example,
how traffic-calming measures, or putting pedestrians and car users into a shared space,
may control drivers’ speed more effectively than (just) a speed limit. Governments and
regulators are becoming more aware of how different kinds of rules, together with a
variety of other regulatory tools, can be used purposefully, recognising that, in some
settings, it may be sufficient to guide or steer conduct, rather than deploy the full force
of traditional legal regulation.

Where the boundary line should be drawn, and why some rules should be given the
force of law and others not, is another of those questions to which we do not always
have an easy answer. Law certainly is not the same everywhere; it will reflect different
values in different cultures and different epochs. Take laws governing adultery for
example. In modern English law, a person who has a sexual relationship with another’s
spouse will incur no legal penalty (though he or she may end up being cited in a divorce
case). In Islamic law, the Qur’an prohibits adultery by making it a crime, and subjects
the parties to the hudud punishment of flogging or stoning (though the evidential
requirements are so stringent that, unless the adultery is confessed, it is unusual for the
full punishment to be handed out); in Ancient Greece, to give a historical example, a
man who seduced another man’s wife could face a claim for compensation, since he
had violated the ‘property’ rights of his lover’s husband. In a more deterrent mode, the
seducer risked other physical penalties—the most widely used of which involved
pushing radishes up his backside, or pulling out his pubic hair!

Thus, the different laws on adultery could be said to exist as a reflection of different
religious or moral standpoints taken by the law; perhaps they also reflect diverse views
of human sexuality, or the different status of men and women in a society. This cultural
dimension of law is important in developing our understanding of why particular rules
have developed as legal rules, or why different ‘legal traditions’ (we will come back to
this concept later in the chapter) have evolved in different countries. The cultural
dimension has become increasingly important in legal education over the last thirty
years or so. It is reflected both in the trend of studying law ‘in context’, i.e. in the light
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of the social, political, economic, or moral contexts that both shape and are shaped by
the law, and in the development of specific subjects like regulation, comparative law,
law and economics, or sociology of law, that actively seek to widen our understanding
of law’s role in society.

Generally, laws are identifiable by the fact that they take a form which distinguishes
them from those other social rules and conventions that we have just discussed. Their
form tells us that they are derived from an ‘institutional’ source that is socially
recognised as having the power to create law. Only laws so created can be said to be
legally binding upon the individual, or even upon the state itself. Thus our first step in
finding the law governing the sale of flick-knives would be to discover whether any of
the legal institutions have had anything to say on the matter. In this and the following
sections we turn our focus more specifically on the forms and sources of English law.
In English law there are three main institutional sources which we shall consider:
Parliament, the courts, and the European Union. To these we can add a fourth, the
European Convention on Human Rights (ECHR), though its impact to date has been
rather more restricted than that of the other three. By taking them as our starting point,
we are defining legal material by concentrating on the ‘law-makers’. This is a rather
narrow basis, but it does emphasise the importance of what are often called the
‘primary’ sources, and distinguishes them from ‘secondary’ or literary sources of law
that provide only a commentary on or analysis of the rules (see Chapter 2).

1.6 Parliament and Legislation

Parliament is significant for three reasons. First, it is the originator of what is probably
the single most important modern source of law—that is, statute law. Second, through
its legislative powers, Parliament is able to give law-making powers to other bodies,
such as local councils, government departments, and other agencies. This results in a
form of law that is called subordinate or delegated legislation. Third, Parliament’s
delegatory powers are being widely used to create less formalised regulatory systems
which operate within a framework of formal rules created by statute.

1.6.1 The Importance of Legislation

It is critical that you understand what legislation is and how it operates. Legislation
matters because statutes are constitutionally the highest form of law in the UK legal
systems, and, practically speaking, because most new laws over the last 100 or so years
have had their basis in legislation. Against this background you should not be surprised
to find quite a lot of legislation governing the display and sale of flick-knives, for
example.

The growth in legislation has been a key feature of the modern English legal system. It
reflects the extent to which social life has become more complex, and government has
extended its control over our activities. This is particularly true of the legal
developments that followed the emergence of the welfare state in the 1940s. As a result,
many important fields, such as employment, child care, and social security law, owe
their modern existence almost exclusively to statute, though legislation has also
extended its reach far more into the business and commercial sphere as well.

This all suggests that, viewed over the long term, we would expect there to have been
significant growth in the volume of legislation actually in force. This assumption is
largely borne out by the evidence. Over the last fifty years or so the amount of
legislation in force has undoubtedly grown. This reflects two things: first, a process of
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accumulation, because ‘old’ laws are not necessarily removed at the same rate new ones
are created, and, second, a higher level of legislative activity by Parliament than in the
past. In looking at the nature of that legislative activity, however, it is not simply that
we are seeing more Acts of Parliament every year. The number of Acts being passed
per Parliamentary session actually peaked in the 1970s. In the decade between 1964
and 1974, the number of Acts passed increased by 20 per cent (Miers, 1986; cf.
Cracknell and Clements, 2012). Latterly, however, the raw number of Acts being
passed has gradually declined, so what is happening is a bit more complicated than just
more or fewer Acts. The reduction in the number of statutes is in fact being offset by
two other factors:

(1) the amount of statute law, judged by the number of pages of legislation passed has
still tended to grow decade on decade. Miers (1989) has thus shown that the volume of
primary legislation rose steadily from an average of 745 pages per session in the 1950s
to 1,525 pages in the 1980s. By the end of the 2000s, that average had increased to
3,224 (our figure, based on data in Cracknell and Clements, 2012);

(i) this has also been accompanied by a continuing growth in the number and length of
statutory instruments. We return to this in section 1.6.3.

So what this all indicates is not just that legislation in general is continuing to grow, but
that the way in which legislation is being designed and used is also changing. Acts are
becoming longer and, perhaps therefore more complex, and, at the same time, more and
more law-making is being channelled through delegated legislation.

1.6.2 Statute Law

A statute is a document which contains laws made by Parliament. Statutes are also
referred to as Acts of Parliament. You will learn more about their design in Chapter 3.
Statutes are now found in virtually all fields of law and regulate all sorts of activities.
Many statutes affect our lives without us even knowing about them. For instance, how
is the date of Easter calculated? For the answer to that one has to turn to a strange Act
of 1750—the Calendar (New Style) Act. This Act determined many calendar
calculations, including leap years and Easter. The strangest provision, however, came
with the calendar itself. In 1750 Britain used the old Julian calendar. Many other
countries had switched to the more accurate Gregorian calendar. There was a difference
of eleven days between these calendars. When it was the end of September here, it was
October elsewhere. A change had to be made. The question was: how? The Act
provided the answer by stating that 2 September 1752 was to be followed by 14
September 1752. Eleven days were thus simply deemed not to exist! This clearly
illustrates the power and authority that legislation has. Unfortunately, in this case, it
also led to riots in the streets; not least because some people were not getting birthdays
in September 1752, and everyone was suddenly eleven days older!

Statutes are created directly by Parliament, following procedures laid down in both the
House of Commons and the House of Lords. A statute becomes law only aft er it has
been introduced into Parliament as a ‘Bill’, been approved by both Houses of
Parliament, and has satisfied the formality of obtaining the Royal Assent. Once an Act
has been passed it is unimpeachable, so far as English law is concerned. As Lord
Campbell put it in Edinburgh & Dalkeith Railway v Wauchope (1842) 8 Cl & F 710:
‘no Court of Justice can inquire into the mode in which it was introduced into
Parliament, nor into what was done previous to its introduction, or what passed in
Parliament during its progress’.
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Lord Campbell’s statement still rings broadly true today. There is no single United
Kingdom court with the power equivalent to, say, the American Supreme Court to
declare domestic legislation unconstitutional and therefore invalid. This absence of
constitutional review reflects a principle called parliamentary sovereignty, or
sometimes ‘supremacy’. This is the idea that Parliament is the primary law-maker, and
that an Act of Parliament is the supreme form of English law. The supremacy of
Parliament is important for legal method, since it creates a division between law-
making and judicial functions in the state. According to this view, the role of judges is
to interpret the law, not make it (though as we shall see in the course of this book, the
reality is rather more complicated than this simple idea suggests). But the doctrine of
parliamentary sovereignty does mean that English judges are wary of exercising their
powers in any way that may seem to usurp the legislative role of Parliament. Many
cases that come before the courts involve questions about the application of statute law.
Generally these create no constitutional issues, because the questions for the court are
ones of interpretation —what is the scope or effect of a particular provision? More
problematic for the courts are those cases which raise questions about the validity of an
Act. Historically, as we have seen, following Wauchope and other precedents, questions
about the validity of an Act have rarely been considered by the courts. However there
are signs that this attitude is changing.

First, the United Kingdom’s membership of the European Union has had a significant
impact on the relationship between the courts and Parliament, to the extent that the
superior courts may override or ‘disapply’ an Act of Parliament that conflicts with
directly enforceable European Union law—we discuss this further in section 1.7.3 and
Chapter 11.

Second, under the Human Rights Act 1998, the courts also have the power to declare
legislation incompatible with the fundamental rights contained in the ECHR, though
this, as we shall see, does not give the courts a power to disapply any Act—we discuss
this in more detail in section 1.7 and Chapter 10.

However, both of these exceptions are themselves the product of statute. Thus, the
courts’ powers to question the validity of an Act in these situations are authorised by
Parliament, and so, arguably, should not be seen as exceptions to the doctrine of
sovereignty as such. Whether a successful challenge to a statute’s validity could be
mounted on any other grounds remains doubtful, but perhaps not impossible, as the case
of R (Jackson and Others) v Attorney-General [2005] UKHL 56 shows. Jackson arose
out of the furore around the Hunting Act 2004, which banned fox-hunting with dogs.
The original Hunting Bill had been strongly opposed in the House of Lords and was
passed only by the House of Commons invoking a special procedure, created by the
Parliament Acts of 1911 and 1949, which allows Bills passed by the House of
Commons to become law without the consent of the Lords. Opponents of the Hunting
Act challenged its legality by arguing a kind of domino effect. The Hunting Act, they
said, was invalid because it was deemed to be passed according to a time limit laid
down by the Parliament Act 1949. But the Parliament Act 1949, which amended the
time limits contained in the Parliament Act 1911, was, the applicants argued, itself
invalid because it was only passed as a consequence of the special procedures in the
Parliament Act 1911. In short, in the applicants’ view, the 1911 Act could not be used
to authorise its own amendment in this way. Although the argument failed at every
stage, the case went to what was then the highest court in the country, the House of
Lords. Here a panel of nine Law Lords finally and unanimously rejected the pro-hunting
lobby’s claims on the basis that, on a proper interpretation, the 1911 Act did not

47



preclude the use of its own procedures to amend itself, and consequently both the 1949
and 2004 Acts were valid.

Jackson is of interest to us for two reasons. First, the fact that the claim was entertained
at all is significant. It suggests that the courts will permit themselves to examine the
question of whether or not, in Lord Bingham’s words (at para. 27), a purported statute
is ‘enacted law’. In other words, Parliament itself is obliged to legislate in the form and
manner prescribed by law, and an attempt to do otherwise would be open to challenge
in the courts. Second, a number of the judges—Lord Nicholls, Lord Hope, and Baroness
Hale—go further and speculate that there may be circumstances, so far largely
undefined, but beyond the European and human rights limitations, where the ability of
Parliament to legislate contrary to certain ‘constitutional fundamentals’ might be
curtailed by the courts. As Lord Nicholls observed (para. 102):

The classic account . . . of the doctrine of the supremacy of Parliament, pure and
absolute as it was, can now be seen to be out of place in the modern United Kingdom.
Nevertheless, the supremacy of Parliament is still the general principle of our
constitution. It is a construct of the common law. The judges created this principle. If
that is so, it is not unthinkable that circumstances could arise where the courts may have
to qualify a principle established on a different hypothesis of constitutionalism. In
exceptional circumstances involving an attempt to abolish judicial review or the
ordinary role of the courts, the... Supreme Court may have to consider whether this is
a constitutional fundamental which even a sovereign Parliament acting at the behest of
a complaisant House of Commons cannot abolish.

Whether this will be a challenge taken up in the future by the Supreme Court (discussed
later) remains to be seen. We would suggest the fact that a number of the most senior
judges in the UK feel able to discuss the possibility so overtly is nevertheless indicative
of a small but possibly significant shift in the relationship between courts and
Parliament in the UK.

1.6.3 Delegated Legislation

Acts of Parliament are not only a major source of law in their own right; they provide
a legitimate means whereby Parliament can pass on, or delegate, its law-making powers
to another body or person. Parliament’s power of delegation has in fact been widely
used for many years, but because its exercise is much less visible than the act of
legislating, it is easy to lose sight of the importance of delegated legislation. The volume
of secondary legislation is in fact considerable: 11,888 UK statutory instruments were
made in 2009 alone (Cracknell and Clements, 2012). Statutory instruments are not just
quantitatively important. It is worth remembering that, in practice, the operation of
whole areas of law, such as social security and immigration, is dependent upon a
network of regulations, which will be of greater day-today significance than much of
the statute law. As most of this book focuses on primary legislation and case law, we
will look at delegated legislation in some detail here.

Delegated legislation takes primarily one of two forms, called secondary or tertiary
legislation. Be aware, however, that terminology in this area is not entirely consistent.
You may also come across the concept quasi-legislation, which seems to cover a broad
spectrum of rules (what we will here refer to as tertiary legislation and ‘soft law’) that
are not directly enforceable by the courts.

The most important secondary legislation is published as a statutory instrument (SI)
(individual instruments may also be called Regulations). The term Sl derives from the
Statutory Instruments Act 1946, s. 1, which provides:
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(1) Where by this Act or any Act passed after the commencement of this Act power to
make, confirm or approve orders, rules, regulations or other subordinate legislation is
conferred on His Majesty in Council or on any Minister of the Crown then, if the power
is expressed— (a) in the case of a power conferred on His Majesty, to be exercisable
by Order in Council;

(b) in the case of a power conferred on a Minister of the Crown, to be exercisable by
statutory instrument, any document by which that power is exercised shall be known as
a ‘statutory instrument’....

Most secondary legislation is published in the form of an ordinary statutory instrument,
however, there are a number of specialised forms of secondary legislation of which

it is useful to be aware. These are:

* Orders in Council, which are orders issued under statutory authority by the Crown on
the advice of the Privy Council. They can be used for a wide variety of functions, but
tend to be used for administrative and governance matters for which Sls are not deemed
appropriate. For example, the transfer of specific ministerial powers from the UK
government to ministers of the devolved governments in Wales and Scotland was
completed by Orders in Councill.

* Legislative Reform Orders (LROs) were created by the Legislative and Regulatory
Reform Act 2006 and enable ministers to amend primary legislation by SI. The
intention is that LROs are used to reduce regulatory burdens without having to resort
to amending legislation. Because they can change primary legislation, there are a
number of safeguards surrounding their use, including a requirement that they proceed
by negative, affirmative, or a special ‘super-affirmative’ procedure.

* Remedial Orders: where a UK court has issued a declaration of incompatibility with
the Human Rights Act 1998, or the European Court of Human Rights has found a
specific UK statutory provision to be incompatible with a Convention right, a minister
may, where this is possible, amend or repeal the offending provision by remedial order.
The Statutory Instruments Act 1946 also lays down a number of clear rules about the
form or style that SIs must adopt, and Sls, in theory at least, are subject to Parliamentary
oversight. In practice, however, many are not actually ‘laid before Parliament’—a
technical term, meaning that copies are given to Parliament to scrutinise. Th e level of
scrutiny depends on the enabling legislation. Consequently, SIs may be:

* Made and not laid

* Made and laid, but with no further scrutiny required

» Made, laid in draft and subject to revocation if either House votes against the SI (the
so-called negative procedure)

» Made, laid in draft, but requiring the approval of both Houses of Parliament before it
can come into force (affirmative procedure).

Delegation always requires the express authority of an Act of Parliament, which, in
respect of any delegated legislation created under its authority, will be referred to as the
parent or enabling Act. The parent Act will not only give authority to the process of
delegation, but also will set the parameters of the delegated power. Sometimes these
will be extremely wide and generalised, for example, where an Act provides that ‘the
Secretary of State may make such regulations as he sees fit’, but equally they can be
highly detailed and specific. For example, the Social Security Administration Act 1992,
s. 5(1) required eighteen paragraphs and six sub-paragraphs to specify the powers
available to regulate claims and payments of benefit.

Where a public body attempts to act outside the authority of the powers delegated to it
by Parliament, or fails to follow proper or prescribed procedures in the exercise of its
power, then the courts may intervene and declare such actions unlawful because they
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are ultra vires, meaning ‘beyond the powers’. Thus, in R v Secretary of State for Health,
ex parte United States Tobacco International Inc [1992] 1 QB 353, the Secretary of
State made a regulation banning the use of oral snuff which the US Tobacco Company
had imported into the UK for many years. The Secretary of State based the ban upon
the scientific opinion of a committee set up to advise the government, but declined to
disclose the text of that advice to the company. The Divisional Court (now called the
Administrative Court) quashed the decision on the basis that failure to disclose the
advice was, in the circumstances, procedurally unfair and hence unlawful.

Statutes can also delegate law-making authority to a wide range of government
ministers, public agencies, and even private organisations or corporations. The rules
made by such bodies are now commonly refered to as ‘tertiary legislation’. The word
‘tertiary’ is somewhat confusing, because it seems to suggest that this type of law is at
a level below secondary legislation. It isn’t. It is still a direct delegation from
Parliament, and so at the same ‘level’ as secondary legislation, but the style of the
regulation is different, and there is no expectation of Parliamentary scrutiny. These two
points represent the key distinctions between statutory instruments and tertiary
legislation, though in practice, as we noted previously the actual level of scrutiny of
Sls and tertiary legislation may often not be very different.

If properly authorised by statute, and made in the correct form, tertiary legislation has

the full force of law, albeit often only for narrowly prescribed purposes. A good
example of this is Code of Practice ‘C’ governing the detention and questioning of
persons held at a police station. Codes of Practice governing the conduct of police are
made by the Home Office under powers contained in the Police and Criminal Evidence
Act 1984 (PACE).

Code of Practice ‘C’ is not directly enforceable in the courts, by virtue of PACE, s. 67.
This means that breaches of the Code are not themselves breaches of law; however, the
Act does allow them to be used by a court to justify excluding any item of evidence that
has been improperly obtained by the police (see, e.g., R v Samuel [1988] QB 615;
[1988] 2 All ER 135).

Tertiary legislation goes by a wide variety of names. Common titles include ‘codes of
practice’, ‘directions’, and ‘statutory guidance’ or just ‘guidance’. Be aware that these
terms may also be used to describe things that are not tertiary legislation—see the
section on ‘soft law’, later, where we discuss how you can tell the difference.

The term tertiary legislation is also used in the context of European Union Law, where
it has a very specific but different meaning from that used here—see further section
1.10.2.

Finally, there is one other category of delegated legislation that you should be aware
of; this is the by-laws (sometimes also spelt byelaws) issued by local councils and some
public and statutory authorities such as railway companies. Although local authorities
have inherent law-making powers within their competence, all by-laws are made under
specific statutory authority. For example, councils’ powers to license and regulate
places for public entertainment, and to permit street trading are laid down by the Local
Government (Miscellaneous Provisions) Act 1982. By-laws are not subject to
parliamentary supervision, but all councils have procedures for making and approving
by-laws. Publication is also a necessary requirement for the validity of by-laws, though
the term is used in a special sense and means simply that a copy of the by-law must be
available for inspection by the public, usually at the council offices, during normal
working hours. In practice many councils now publish their by-laws on their website.

1.6.4 ‘Soft Law’
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Legislation may also enable other bodies to issue a variety of ‘soft law’. This term is
used to describe a range of measures that are less formal than tertiary legislation and
often non-binding in their effect. Such measures tend to be administrative in character,
providing guidance to officials or sometimes advice and information to citizens.
Despite its relatively informal character, soft law is recognised as an important source
of rights and duties, and such policy statements may be sufficiently clear or ‘hard-
edged’ to be justiciable in the sense that they are open to interpretation by the courts,
even if not enforceable as ‘hard law’. As Lord Steyn put it in Re McFarland [2005]
UKHL 17; [2004] 1 WLR 1289 at [24]:

...in respect of the many kinds of ‘soft laws’ with which we are now familiar, one must
bear in mind that citizens are led to believe that the carefully drafted and considered
statements truly represent government policy which will be observed in decision-
making unless there is good reason to depart from it. It is an integral part of the working
of a mature process of public administration. Such policy statements are an important
source of individual rights and corresponding duties. In a fair and effective public law
system such policy statements must be interpreted objectively in accordance with the
language employed by the Minister. The citizen is entitled to rely on the language of
the statement, seen as always in its proper context. The very reason for making the
statement is to give guidance to the public.

The decision-maker, here a Minister, may depart from the policy but until he has done
so, the citizen is entitled to ask in a court of law whether he fairly comes within the
language of the publicly announced policy .... This is not to say that policy statements
must be construed like primary or subordinate legislation.

It seems sensible that a broader and wholly untechnical approach should prevail. But
what is involved is still an interpretative process conducted by a court which must
necessarily be approached objectively and without speculation about what a particular
minister may have had in mind.

The distinction between soft law and more formal regulation is not always
straightforward.

Neither the stated intention of the rulemaker, nor the name of the measure will be
determinative. Codes of practice, circulars, guidance, etc., may be either tertiary
legislation, or soft law. Their legal nature and effect can only be determined by
examining the material in question within its whole context (including the legal powers
under which it was made), to assess whether or not it has the character of a rule or is
just information, advice or guidance as to how the requirements of a rule might be met:
R. (on the application of Alvi) v Secretary of State for the Home Department [2012]
UKSC 33; [2012] 1 WLR 2208. Thus, in the Alvi case it was held that the Occupation
Codes of Practice which set qualification standards for skilled migrant workers seeking
entry to the UK contained material which was not just guidance, but detailed
information, the application of which would determine whether or not the migrant
would qualify for entry. Any requirement which, if not satisfied, would lead to an
application for permission to enter or remain in the UK being refused was a ‘rule’ within
the meaning the Immigration Act 1971, s.3(2), and a fair reading of s.3(2) required that
it therefore be laid before Parliament. In this case, as the codes of practice had not been
laid before Parliament, it was not open to the Secretary of State to treat them as part of
the Immigration Rules, and hence as a ground for rejecting application (see paras
62,107-108).
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Guidance by statutory or public bodies may sometimes combine elements of soft law
with more formal tertiary legislation. ‘Public Notices’ which are published by HM
Revenue and Customs (HMRC) exemplify this approach. They often combine tertiary
legislation together with non-legislative guidance to taxpayers. Thus, parts of Public
Notice 179E ‘Bio-fuels and Other Fuel Substitutes’ have the force of law because they
comprise Directions made under powers conferred by Reg. 6 of the Revenue Traders
(Accounts and Records) Regulations 1992 (SI 1992 No 3150).

Obviously where guidance combines these functions it is important that it is clear to
users which bits are obligatory and which are not; consequently enabling powers may
set down in some detail how guidance documents are designed and presented. Thus,
where a Public Notice includes tertiary legislation, those sections having the force of
law are required to appear in bold text, placed within a text box on the Notice.

In summary, then, we have seen how both statute and, with it, delegated legislation
have expanded over the last 30—40 years. This creates a challenge for those seeking to
know and use the law: there is quite simply a lot more of it. In advising our friend about
her business, we need to look not just for statute law, but whether Parliament has
delegated relevant authority to make regulations about flick-knives. It may be, for
example, that there could be local by-laws governing shops in her area as well.
Practically, the ability to delegate carries great advantages to the government, and
sometimes to the legal system, for example in times of emergency, or whenever we
need to be able to change the law quickly and easily. Thus, during an outbreak of foot
and mouth disease in 2007, regulations controlling the movement of cattle were made
at5 p.m. on 5 December and came into effect at 6 p.m. on the same day—see the Export
and Movement Restrictions (Foot-and-Mouth Disease) (No. 2) Regulations 2007.
Delegated legislation can also deal with rapidly changing technical detail, or variations
in local conditions, more effectively than statute law. However, as we have seen,
Parliament does not maintain the same level of supervision over delegated as compared
to primary legislation, so there is concern that those advantages are bought at some cost
to the constitution.

Soft law and informal rules similarly are adaptable and can provide a flexible way of
providing authoritative advice and guidance to citizens and officials. They can be
instrumental in guiding officials in the use of their discretion, and can actually impose
significant restraints upon it. The risk of soft law, however, lies in the extent to which
public power is thus being exercised from within less public places: (semi-)autonomous
government agencies and the private sector, and according to rules found in guides and
manuals rather than statute books and published regulations. These are not necessarily
beyond the reach of the supervisory powers of Parliament and the courts, but the scope
for judicial oversight and intervention tends, by definition, to be less.

1.7 The Courts

Although legislation is extremely important, it cannot operate in isolation. Legislation
requires implementation. On a day-to-day basis that is the function of a wide variety of
officials, whose job is either itself to carry out Parliament’s commands or else to make
sure that other organisations or private individuals are doing so. In this process,
questions may be raised about the effect of a particular piece of legislation. Often these
will involve technical questions of interpretation. Officials are constantly engaged in
interpreting both primary and secondary legislation, but sometimes we require a more
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authoritative statement of what the law means. That process of interpretation is usually
undertaken by the courts.

The courts, moreover, are not only important as interpreters of legislation, they are also
the second major source of English law in their own right, through the development of
the common law, a term which we first need to define.

1.7.1 The Meaning of ‘Common Law’

This term is used in two ways:

To distinguish common law from statute: ‘Common law’ is used to describe all those
rules of law that have evolved through court cases (as opposed to those which have
emerged from Parliament) over the past 800 years. Despite the growth of statute,
English law is still generally understood in common law terms. By this we mean that
the way in which we think about law, and categorise laws, is still heavily influenced by
the old common law forms of action which determine what types of problem we now
call ‘contract’, ‘tort’, etc.

To distinguish common law from other systems: Comparative lawyers have long
used the term ‘legal families’ to group together legal systems which share certain
common features.

More recently, the term ‘legal tradition” has become more popular as a way of thinking
comparatively about different legal systems and cultures (see, e.g., Glenn, 2004).
Tradition in this setting emphasises both the influence of (legal) history—the
continuing presence of the past in shaping the law—and the complex, dynamic nature
of legal culture.

The philosopher Alasdair Maclntyre (1998) summarises this idea of a ‘living tradition’
as ‘an historically extended, socially embodied argument, and an argument precisely
about the goods that constitute that tradition’. In other words, ‘tradition’ becomes a way
of understanding and explaining the norms and values that make up a particular
conception of the legal world, and the ways in which that legal world embraces both
continuity and change.

In the Western world, there are two dominant ‘traditions’ which we call civil and
common law, though there are a number of legal systems, such as the Scottish, which
reflect elements of both traditions. The term ‘common law’ is thus used as a means of
defining all those legal systems in the world whose laws are derived from the English
system. We use the term ‘English’ rather than ‘British” with good cause. For reasons of
history, not only Scotland, but also Northern Ireland, and even the Isle of Man and
Channel Islands have evolved as separate legal systems from England and Wales (the
Channel Islands, for instance, are part of Great Britain but not part of the UK or the
EU). Although much of the legislation passed by the Westminster Parliament now
governs the whole of the United Kingdom, there remain substantial differences in law
and the legal processes that apply in the different jurisdictions that make up the British
Isles; indeed with devolution of powers to Scotland and Wales, the differences may
actually be increasing.

The common law world remains extensive; it includes the federal laws of the United
States of America, and most existing or former members of the British Commonwealth,
such as Australia, Canada, India, New Zealand, and Singapore, though in many such
systems the English influence may coexist with elements of local customary law or
even with other legal traditions, such as Islamic law or Hindu law (see, e.g., Glenn,
2004). This does not mean that these countries have all developed uniform responses
to particular legal problems. To survive transplanting, the common law has had to
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respond to the different needs and conditions of each jurisdiction. This has often meant
departing from the established (English) rules. Such variation is generally seen not so
much as a dilution of the common law, but rather as a sign of its capacity to adapt (see,
e.g., per Lord Diplock in Cassell v Broome [1972] AC 1027 at 1127; [1972] 1 All ER
801 at 871; per Lord Lloyd in the New Zealand case of Invercargill City Council v
Hamlin [1996] 1 All ER 756, at 764-5). Courts, legislators, and lawyers in the common
law world still share a more or less common approach to legal reasoning, and, as Lord
Lloyd put it in Invercargill, a willingness to learn from each other.

For example, it is not that uncommon, particularly in areas where the law is uncertain,
for judges to refer to decisions from several common law jurisdictions, thereby enabling
them to analyse a range of potential solutions to the problem.

1.7.2 The Contrast with ‘Civil Law’

The term civil law describes those systems which have developed out of the Romano-
Germanic legal tradition of continental Europe. It is the civil law tradition which
dominates within the present European Union. Only two Member States, the Republic
of Ireland and the United Kingdom, subject to the caveat regarding Scotland, belong to
the common law world as such. (One other Member State, Cyprus, shares some of the
common law tradition, but is best seen as a mixed system, rather like Scotland.) As
large sections of this book will be concerned with comparative issues between English
and ‘European’ law, we will come back to the differences between the common law
and civil law traditions at various points.

1.7.3 The Court Structure

In looking at the English courts as a source of law, it is important to draw two basic
distinctions.

One is the distinction between trial and appellate courts; the other is between civil and
criminal courts.

The function of trial courts, such as the county court, is to hear cases ‘at first instance’:
that is, to make a ruling on the issues of fact and law (this is a distinction that we shall
discuss in detail in Chapters 3 and 5) that arise in the case. This distinguishes them
from appellate courts, whose function it is to reconsider the application of legal
principles to a case that has already been heard by a lower court. Some appeal courts
also have jurisdiction to reconsider disputed issues of fact—i.e. disputes about the
events leading to the legal action. Thus, any one case may well be heard by more than
one court before the issues are finally resolved. Rights of appeal can be a complex
subject in their own right, governed by a whole set of procedural rules; the detail of
these falls outside the scope of this book, and we shall only outline the general
principles that apply.

Trial and appellate functions are often combined within one court; the system is not
simple enough for us to say that court X is solely a trial court, while court Y is purely

appellate.

Civil and criminal law are significantly different in their aims, and employ different
legal procedures. This latter point is particularly true of rules of evidence, for example.
‘Evidence’ describes the legal rules which control what facts may be proved, and the
manner of their proving, before the courts. If you were to study the law of evidence,
you would soon be struck by the greater evidential restrictions governing criminal as
opposed to civil cases.
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Criminal law, describes those wrongs— offences —which are sufficiently important for
society, usually through the intervention of the state, to outlaw as crimes, and to impose
special penalties on the wrongdoer (such as a fi ne or term of imprisonment). If you
haven’t studied law before, this is probably what you most immediately think of when
you think about ‘law’, whereas, in reality, the criminal law is a relatively small part of
the totality of English law.

The term civil law (as opposed to ‘civil (romano-germanic) law’ as already considered)
is also used to describe all those areas of law which are not criminal. Areas that govern
the relationship between legal persons—i.e. individuals and corporations—such as
contract, employment, or tort (itself an umbrella term used to describe a whole variety
of specific wrongs (not ‘offences’, that is a term reserved for criminal matters) such as
negligence, libel, and trespass). In civil law matters the injured party will, if they
succeed, be entitled to a ‘remedy’. This will most commonly be in the form of financial
compensation for the harm suffered, and where that compensation is awarded by the
court it is called ‘damages’.

By and large there is a fairly clear distinction between those courts having civil and
those having criminal law responsibilities (what lawyers call jurisdiction). Figures 1.1
and 1.2 provide a basic guide to the structure of the English civil and criminal court
systems.

The judicial figures given are taken from the latest source available (as at 28 June 2012)
and details can be found on the website for the Judiciary of England and Wales (at
www.judiciary.gov.uk/publications-and-reports/statistics/judicial-and-court-statistics).

The Supreme Court of the United Kingdom

The Supreme Court is at the top of the hierarchy of English courts. It is the final court
of appeal in civil and criminal matters in England, Wales, and Northern Ireland, and for
civil appeals from Scotland. The Court was created by the Constitutional Reform Act
2005 to replace the Appellate Committee of the House of Lords. It commenced work
on 1 October 2009. The Court comprises twelve judges in total, called Justices of the
Supreme Court (JSC). Only eleven Justices were appointed by the time it commenced
sitting. Ten of these were already sitting as judges in the House of Lords, including the
first President of the Supreme Court, Lord Phillips of Worth Matravers.

Lord Clarke of Stone-cum-Ebony, was the first Justice to be appointed directly to the
Supreme Court. As Sir Anthony Clarke, he had previously been the Master of the Rolls
(the senior judge in the Court of Appeal, Civil Division). There has already been a
substantial change in the composition of the Supreme Court as a total of six of the
original Justices, including the President, retired between 2010 and 2012. The latest
President of the Court is Lord Neuberger, who took up the role in September 2012,
having been first appointed to the House of Lords in 2007. Baroness Hale of Richmond,
who, in January 2004 had become the first woman to be appointed to the House of
Lords, remains the only female Justice.

The majority of appeals to the Supreme Court come from the Court of Appeal in
England and Wales, but, by a special procedure (called ‘leapfrog’), it may also hear
appeals direct from the High Court. As in the House of Lords, cases are normally heard
by five judges, or, exceptionally, by as many as seven or nine judges if the case is felt
to raise issues of special importance. HM Treasury v A and Others, the very first case
to be heard before the Supreme Court on 5 October 2009, was thus one of three joined
appeals listed to be heard by a bench of seven Justices. For earlier examples, see Pepper
v Hart [1992] 3 WLR 1032; [1993] 1 All ER 42 and R v Bow Street Metropolitan
Magistrate, ex parte Pinochet Ugarte (No 3) [1999] 2 All ER 97.
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The Supreme Court only hears appeals in respect of cases which raise points of law of
‘general public importance’—that means that there must be some significant area of
doubt regarding the operation of a rule of law before the Court will hear the case. Such
cases are relatively few, and, like its predecessor the House of Lords, it receives in the
region of 200 applications a year, but tends to hear only around 60 or so full appeals in
a year. This does not represent the whole work of the Court and its Justices, since the
Justices must also sit to hear applications for permission to appeal to the Supreme Court,
and also undertake most of the judicial work of the Privy Council (discussed later in
the chapter).

Procedure in the Supreme Court is governed by a set of regulations called the Supreme
Court Rules 2009, and by ‘Practice Directions’ set down by the Court itself. These can
all be accessed from the Supreme Court website (at www.supremecourt.gov.uk).
Historically the office of Lord Chancellor carried the status of head of the judiciary,
and included the right to sit as a judge in the House of Lords, though most Lord
Chancellors in recent years exercised that right quite sparingly, or, latterly, not at all.
The position was formalised by the Constitutional Reform Act 2005 which transferred
the judicial functions of the Lord Chancellor to the Lord Chief Justice who is the senior
judicial figure in England and Wales and also Head of Criminal Justice.
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