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HPOAOT'OX

Y10 mhoiotlo tng eoitnong pov oto Tunpa Zévev MNwccmv, Metdepaong Kot
Atepunveiag Tov loviov IMavemotnpiov, ekmoviOnke 1 TopovLGA TTLYLOKT EPYAGIN
Kkatd 10 £10¢ 2024. Kevrpiko 0épa g epyocioc amoterei n petappoon (amd to
ayyAMKd oTor EAANVIKA) VOUIKOD KEWEVOL Ue BEUa TN S10GapVIoT TS £VVOLOG TG
TOMTIOTIKNG KANPOVOULAG Kol 1010KTNGI0G Kot TNV EQOpRoYn TS (1] 1) o€ VOHKO
TAaic10 , KOOMG eMioNg Kot 0 GYOMACUOG-EMEENYNOT TOV HETOPPACTIKADV TEYVIKMOV
oL akoAovOnOnkav. TitAog Tov TpwrtotuTov eivan: «Cultural Heritage, Cultural
Rights, Cultural Diversity». Avtiotoiywg, oto EAAVIKA, 0 TITAOG LETAPPACTNKE MG:
«IToMtiotikr) Kinpovouid, IToAtiotikd Awkouodpata, [ToAtiotikn [oivpopeioy. To

KEIUEVO €YEL AUYDS TANPOPOPLAKO YOPOUKTIPAL.

AEEEIY KAEIAIA

[ToMtioTiKny KAnpovopd, dikato, GuATN TOMTIGTIKN KAPOVOLULY, 1010KTNGLOKE

KOO OTO, TOMTIOTIKO 0rya0d, TayKOC UL KAT)POVO L.



META®PAYXMA

HoMmtiotikn Kinpovomdad, IloMmtiotika Atkonopata,

HoMmtiotikn IHoAvpopoia.

1. Ewcayoym

X éva moivoulnmuévo dpbpo, mov dnpoctevdnke to 1986 oto American
Journal of International Law, o cvyypaeéag TCov Mépiuav, Kabnyntg tov
[Tavemompiov g ZTaveopvt, vrootnpiEe Tl LIEAPYoLY "6V0 TPOTOL CKEYNS Vi TO.
ToMTIoTIKG ayafd". O TpmdTOg £ivar 0 eBviKioTIKOG TPOTOC, TOV avTIAauPaveTal TO
ToMTIoTIKO ayaf6 g pépog Tov ‘EBvoug, pe v embopia tov kuPepvicemv va 1o
dtatnpovv kot va teplopilovv  d1ebvn Tov Kvkhopopia. O devtePOC eivar o
KOGLOTOAITIKOG TPOTOC, TOL AVTIAAUPAVETOL TO TOMTIOTIKO ayalfd G KTHHA TNG
avOpomoOTNTAG Kl bITooTnPilel TV gvpvHTEPN TPOSPaoT Kot KuKAOPOpia Yio TN
JEVKOAVVOT) TNG AVTOAANYNG KO TNG TOMTIOTIKNG KATAVONGONG LETOED OLOLPOPETIKAOV
Ao®V Tov KOGHOV. MTopel Kaveic va apglopnTioet Katd OGOV auTh N
KOGTPOLLOLPTY OVOTAPACTOCT) AVTIKOTOTTPILEL pe akpifelo To TVEDO TOV dKoiov
KOl TOV TOMTIKOV GTAGEMV TNG EMOYNG. Ziyovpa, OeV €IVl APKETA ETOPKNG MDOTE VoL
eENYNoEL TV TaPOLGH KATAGTOOT) TOV KOOV Kail, EOIKOTEP, TOL O1EBVOVg diKaiov.
YAUEPQ, OL TPOTOL GKEYTG Y10l TO TOMTIGTIKO ayalfo £xovv yivel TOAD o chvOeTOL Ko
eEeMypévol. To moMtioTiko ayabod pmopet va BempnBel og pépog g eBvikng
TOVTOTNTOG AAAL KOl G LEPOC TOL "€ddPOVS", TOV PLVGIKOV, ONANST, SNUOGIOV YDPOL
TOV SLALUOPPDOVEL TNV KoopoBempia pag Kot Tov gival pépog avtol, T0 0moio
amokoiovpe "to mepiBdAiov". To moMtioTiKd ayaBo pmopel va BempnBel w¢ Eva
KWVNTO TEXVOVPYNLLOL TOV UTTOPEL VoL €Ivo OIKOVOULKE, OAAGL KO TOATIGTIKE, ET®EEAEG
KoL YPNOHO Yo avToAlayEC oto 01eBvEG eumdpro. Mmopet, Opmc, va BempnBel e&icov
®G UEPOG OGS LOVASTKNG N TOAD €101KNG TapAdoomg avOpdTIvemV de&loTRTOV Kot
TEYVOLPYLOV TTOL ovopdlovpe onpepa "dwAn ToAtioTikn kAnpovoud". To ToAttioTikd
ayafo pumopel va BempnBel ¢ aVTIKEILEVO TOV ATOUIKOV KO 1010KTNGLOKOV
SIKOOUATOV, OAAG Kot ©G ONUOC1o KT, XPpEog TV KLPEPVIoE®Y lvar va To
JPVAACCOVV Kot Vo, TO HeTadidovV oTig endpeveg YeviEg. EmmAéov, 10 moMTIoTIKO

ayaf6 pmopet va BewpnBel og pia facikn ddoTacn ToV avlpoTiveay SikaiopdToy,



OToV avTIKOTOTTPILEL TNV TVELHATIKY], OPNOKEVTIKY| KO TOMTIGTIKY 10101TEPHTNTA
LELOVOTHT®V KOl OPLAS®V. AVTY 1 10101TEPATNTO, TOV EIVAL EK TOV TPAYUATOV
avtifetn pe Vv Wéa g KAnpovoulds og puépovg tov Ebvoug, Bpioketl tnv miéov
EKONAN €KOPACT] TNG GTO TOMTIOTIKA SIKOLDUATO TV 0LTOXOOVEV Aadv 6N
Awxknpvén tov OHE 1o 2007. Téhog, pio GAAN OTTTIKY Yo TO TOMTIOTIKO ayafo, ivat
va To Tortofetcovpe 010 TAAiG10 NG e&eMacdEVNC SO TOL d1EBvoNg dikaiov
OGOV aPOopd OTIC EVOTTAES GUYKPOVGELS. YO 0vTO TO TPIGHLO, TO TOMTIGTIKO oyoHo
&xel yivel oToryelo KavoTopiog Kot TPOOdEVTIKNG AVATTUENG TOV O1KAIOV, TOLAAYIGTOV
TPOg TPELG drakpitég katevBoveelc: Ilpmtov, v éEapon Tov emBécemv Katd Tov
TOMTIoTIKOV aryafo 670 VOO KABESTMOS TV deBvaV eyKANUATOV, 1010i{TEPO OE
EYKAMNUATOV TOAELOV KO KOTA TNG avOp®TOTNTOS: SEVTEPOV, TV TAYIWGT TOL VOLOV
Yol TNV OTOIKN TOWVIKT €00HVN 6T0 TAico Tov deBvoic dikaiov, Kot oyt LOVO Tov
E0MTEPIKOV, Y10t GOPaPE OOIKNUOTA KOTE TWV TOMTIOTIK®V ayolfdv: Kat, Tpitov, TNV
TPOOOEVTIKT AVATTLEY TOL VOLOL Yl TV €VBVVN Tov Kpdtoug oyetikd pe v

ECKEUUEV KATAGTPOPY] TOV TOAMTIGTIKAOV ayoddv.

2e qUTNV TNV TEPITAOKN S1001KOGTI0 GKEYNG Y10l TO TOAMTIOTIKO aryafo,

OVTIGTOUEL Lol TTOAVTTAOKOTNTA KOl G TTPOG TO O1KOO.

To 01e0vEc dikano mov epappdletor 6o TOMTIOTIKO ayofd £xel VITOGTEL P
EVIVTTOGLOKT KOl GUVEYT TPOOOO Ta TEAELTALN TTEVIVTA XPOVIO. ATO TN dNUovpyia
¢ Exnodevtikng, Emompovikng kot Empopemtiknig Opydvoong tov Hvopévaov
EBvav(UNESCO), éxet vioBetBei mAn0og amd moAlvmhevpeg cuvOnKes mov Eyovv
ovpuPdrel 6to va 600el GLYKEKPIUEVO VONLLOL GTNV £VVOL0L TOV «TTOAMTIGTIKOD aryafoh»
1 0Toi0 TPOMNYOLUEVMG NTAV OGUPTG Kot KaTakePUATIGUEVT. To d1eBvég avBpmmioTikd
dikao €xel cuvtoyOel e CLYKEKPYLEVOLG KAVOVES YOl TNV TPOGTOGIO TOV
TOMTICTIKOV ayafdV oIV TEPITTOOT EVOTANG GVYKPOVOT|S, £ite deBvoig gite

ECOTEPIKTC.

Y oypedOELS YioL TNV TPOANYT KOl KOTAGTOAN TNG TOPAVOUNG EUTOPTOG
KIVITAOV TOMTICTIKGOV ayafdv £xouv avayvoplotel amd Evav av&avopevo aptopd
KpaTdV glo0ymyng Kot eEaymync. H katvotopog évvola g «maykdouog
KANPOVOLLAGH £XEL ATOTEAESEL T ACT YO0 TNV AVATTLEN EVOG CLGTHLOTOG 1EBVOVG
oLVEPYOGING Yo TN GLVTHPNOT Kot TNV a&l0ToiNGT OPIGUEVEOV TOMTIGTIK®V Kol

QLOIK®OV KANpovouldv e€atpeTikng Taykooog a&iog. ITo tpdoeata, otig apyég Tov



210ov awdva, 1 01eBvic ovuPatikn Tpootacia £yl enektadel Kol TNV VITOPPHYLX
KANpOvVoUd Kot TNV GLAnN ToAMTioTikn kKAnpovoud. Kdamoleg amd avtéc Tic cuvOnkeg
£YOLV OTOKTNOEL £VaV GYEOOV TAYKOGULO YOPUKTN P, KAODS 6YedOV OA TOL KPATN
&yovv yivel cvpuParlopeva péAn toug. ‘Eva tétoto mapdderypo amoterel n Xopupoon
[Maykdoag Kinpovopudg tov 1972, oty onoia givor mpog to mapdv péAn 189 kpdarn.
AALEC GLVONKEG, OKOUN KL 0V OEV £YOVV OTOKTIGEL OKOUN TOYKOGLOL VOULKY| a&ial,
£YOLV OMOKTNOEL o cLveYT aENGT 6ToV aplBpd TOV HEADY TOVG. AvTd 1oYDEL, Yo
napddetypa, yo tn ZopPaocn tov [Hopisiov to 1970 yio ta Méca Amaydpevong kot
[TpoAnync ¢ Hapdvoung Ewoaywync, EEaywyng ko Metagpopdc Idoknoiag g
[ToMtioTikng KAnpovopdg kot t oppacn g Xdayng v v I[pootacio g
[MoMtiotikng KAnpovopuidg oty [epintwon "Evoring Zuykpovong, pe to dvo

EMMTALEOV TPMTOKOAAQL.

AgdopEVOL TOV YEVIKOD E10AYWYIKOD YOPOKTNPO ALTNG TNG E10TYNOMNG, OV lval
OO pov KaBNKov va eEETA0® aVTEG TIS O1eBvelg cUVONKES G TPOG TO TEPLEYOUEVO
Kot 10 Tedio ePapoYNg Tovs. Aviifétmg, Ba nBela va BEcm To epdTNUA EAV, TTEPQ
amd aVTEG TIG GUVONKEG, LITAPYEL CUEPO EVOG TVPNVAG APYDV TOL YEVIKOV d1EBVONG
dwkaiov Tov epapuoOlovTal Yio TNV TPOCTUGIN TOL TOATIGTIKOV ayafol, ®¢ TETO10V
Kot Tov decpevovy OAa ta Kpdrn, aveEdptnta and m cvykatdBeon toug vo
deoeVBovV 61O TAAIGI0 GLYKEKPLUEVOV GLVONKOV TV omtoiwv givar puéAn. To
Aebvég Awcaotiplo (AA) oravimg glye Tnv evkoapia va amevfHVEL AVTO TO EPMOTN LA
>mv maAd voBeon tov Naov Preah Vihear, mov eraviAbe oty emedvela omd to
AA, av Ko 0 YOPOS TOMTIGTIKOD EVOLAPEPOVTOG GE OVTHV TNV TEPITTMOOT OV NTOV
OVTIKEIIEVO TNG OUAYNG OC TOMTIOTIKO OVTIKEILEVO aVTO KOO TO (Sradpapdtice
TPOTAPYIKO pOLO DGTE Vo Elvorl oNUEID avaPopds Yo Tov KaBopiopd evog
AUPIAEYOIEVOL 0pilov), TO Atkaotiplo amepavin 6t 1 Taildvon vokewvto oe d1e6vi)
vroypémon va emiotpéyel oty Kopmdtin pépn tov ydpov moATioTikon
evolapEPovTog Tov giyav apapedel. H vmdBeon mpoopuyng tov Ayytevotdy evavtiov
¢ ['eppoaviog to 2004, oyetikd pe v arolnuioon tov atndnke 1o Aytevotdy yio
oplopéva €pya téxvng mov arailotprodnkay petd tov B' [Taykdouo [ToAepo oe
TPiTN YOPO, OEV TPOYDPNOE TEPQ OO T PACT TOV TPOKATUPKTIKMY EVOTACEMV Kol
10 Aicaotiplo apvidnke va acknoet dikorodoaia. ITio ntpdceata, To AA avéntuée T
onpacio Tov TOMTIoTIKOD 0yadov 6TO TANIG10 TG YEVOKTOVING Kat, TNV vodeon yia

o Zuyyevikd Awcouopata Novomhoiog (Koota Pika evavtiov Nikapdayova),



VROGTNPIEE TIC TOMTIOTIKEG TAPOUOOGELS TG TOMKOV avtdYBovog TAnBuo ol mg
OTOLYEI0 TOL OIKALDUATOC TOVS Y10l T OUTIPTOT LIOG OTKOVOUING 1010KATOVAAMOTNG
(arein). Emiong, to Evponaikd Atkaotiplo Tov Aikaiopdtov tov AvOpmmov, iye
v evkaipio va AdPet Béom o€ pia vTdBeom yio T SVOKOAN GYEGT AVALESO GTO.
OTOUIKE OTKOUMUOTO KOl TO ONUOGI0 GUUPEPOV, OGOV APOPE TO TOMTIOTIKO aryado.
Q61000, £(EL TPOYMPNGEL LOVO GE L0 GTEVT] EPOAPLOYT TOV OTAEE®Y TOV
[Tpwtokdrrov apif. 1 g Evponaikhig Zoppacng tov Atkaopdtov Tov AvOpdmov

Yol TNV TPOGTAGIO TNG WOUMTIKNG TEPLOVGIOG.

[Topd v Elhenym deBvoic voporoyiag, pmopet kaveic va Tapatnpnoset 0tL, o€
avTdV TOV TopEN, 1) O1EBVIG TPAKTIKNY KO 1) OKAOT LLALIKT YVAOUN OTEXOLV o TOV
EVIOMIGUO KATOLWV YEVIKAOV 0PYADV TOV VO GLYKPIVOVTOL LE EKEIVEC TOL £YOVV
TPOKVYEL GTOV TOUEN TNG TPOSTACIAG AAA®V "debvdv dnpociov ayabov", dmmg Ta
avOpOTIVOL SIKOMOOTO Kot TO TEPPAAAOV, TTOL £YOVV YEVIKMOG OVOYVMOPLOTEL OC LEPOG

TOV €010V dKaiov.

[Tapd v epeoavn EAAetyn Tpoddov GTNV SIKOVOLUKN avATTuEn ToLv 01E0vong
KOOV GYETIKA LLE TNV TOALTIGTIKY] KANPOVOLULA, 1) Groyn outod TOL GLYYPAPEa ival
OTL 0pIoPEVES EKONADCELG TNG TPOUKTIKNG KO TNG VOLOAOYIOG VITOSEIKVOOLV OTL 1|
TPOGTOGIO TNG TOAMTIGTIKNG KANPOVOULAG 0moTELEL OAOEVA KOl LEYAADTEPT OV |GUY IO
Yo T 01EBVI] KOvoTnTa Kot OTL OPIGUEVES LITOYPEDGELS UTOopoHV va eTPANO0HV oTal
Kpdrn, og amdppota Tov yevikov deBvoic dukaiov, yia T dto@Oraén Tov
TOMTIoTIKOV ayalBod aAAwv Kpatdv, og tedia mépa amd tnv €6vikn d1Kaodoacia,

KON Ko VIO TOL £6APOVE KOl TNG SIKAL000G10G TOV.

TG EMOUEVES EVOTNTEG, Bl EMLYEPNOW® VO TEPLYPAY® TO EEMTGOUEVO VOLUKD
TA0io10 NG 01EBVOVE TPOOTAGING TOV TOMTIGTIKOV ayolddV, LLE TIG VTOKEIUEVES OPYES
¢, Kabmg Kot ta dptla Tov 010D dkaiov og avtd To BEpa. o va dievkoivvoet Lo
CLGTNUOTIKY TPOGEYYIoT 6TO {RTNHA, 1 OVOOOUTGT] QLTMV TOV apXDV YIVETAL OO TN
okomid (1) ¢ oyéomng Tovg pe Ta dStdpopa TAAICLO 6TO 0TToio TPOEKLYE TO TPOPAN LA
NG TPOCTAGIOG TV TOMTICTIK®OV 0yafdv, NTot, TOAEHOS 1} 1PNV, (2) TV d1dpopwv
TOT®V TEPLOVGING - KIVNTAG 1 akivtng, (3) TS UOIKNG Tovg Tonobeaiag - eBvikd

£00po¢ M Kool ydpot kot (4) TG PUONS TOVS — VAIKEG 1] AUAEC.



2. H Ynoypémon 1o Xefaopd tov HomTioTiKOV Aya0@V Kata T

owdpken "Evoming Xoykpovong

To Khoo1kod d1eBvEGg dikato eméfaie TOAD Alyoug meploptopos oty ehgvbepia
Tov Kpotdv vo KataoTpE@ovy 1 va AeNAaToVV KOAMTEYVIKN 1] 10TOPIKY| TEPLOVGIN
oV €x0p0¥ o€ TEepinT®ON TOAEUOV. Ag YpeldleTon Vo ovaTpEEOVIE GTNV 0PYoLdTNTA, M
Omo10 TPOCPEPEL YOPAKTNPLOTIKA TOPAOELYHLOTO OAKNG KOTAGTPOPNG TOV
TOMTICTIKOV ayafdV Tov £x0pov, aAld apkel va Bopunbovpe 6Tt akduN Kot KaTd )
dlapKel TNG AvayEvvnong, Lo Emoyn oL €ide TV avoion g T€xvng Ko g
opope1dg wg cHPora g e€ovaiag oty vanpesio Tov Kpdrtovg 1 g Exxineiag, o
TATEPOG TNG GVYYPOVNG TOMTIKNG EMOTAUNG, 0 MoklapéAAL, vepacTicTnKe TNV
avAayKn OMKNG KOTAGTPOPTG TV KATEKTNUEVOV TOAE®V, BempmdvTag OTL «oT' aAndeta,
OEV LTAPYEL AALOG TTLO GLYOVPOG TPOTOS VA TIG KATEYXELS, OO TO VO TIG KATACTPEPELS.
Omnowog pdiiota yiver apéving pog moAng mov ivat cuvnBiopévn va (et eAedBepn kot
OEV TNV KOTAGTPEPEL, TPETEL VoL TEPLUEVEL OTL Bl TOV KaTaoTpEyel avtny. Evav aiova
apyotepa, o Adumepixo TCevtiM, évag amd TOVg TATEPEG TNG GVYYPOVING EMGTHUNG
10V 01eBvovg dikaiov, apiépmoe 6to Kepdrato VI tov khplov épyov tov «De Jure
belli libri tres» 1o onuoavtikdtePO TiTAO «Victos praetera spoliare ornamentis licety. H
Kataktnon g Poung amd to yeppoaviko otpatd tov Kaporov E', o Tplakoviaetrg
[ToAepog Tov 17°° audva Kot 1) GLCTNHOTIKY AENAacio Tov opydvmce 0 NamoAéwy,
€101KA KaTd TN S1dpKeLlo TG ITOAMKNG eKoTpoTeiog, aiveTal va emiPepaidvouvy
OTOTEAECLOTIKA TNV oA 0€1a TG Tpogomoinomng Tov MaktaBEAM Kot Tov vEo pOLO
oL 000N KE 0T0 TOMTIOTIKO 0yafO (G GTOYEID TNG EOPTACTIKNC OTOGTOANG TV

EVPOTATKDOV dSVVAUEDV.

Movo 610 0e0TEPO HIcO Tov 19°° adva apyilel va apeiopnreitor  vopupdtta
NG KATOGTPOPNG Kot TG AenAaciag ot otdpkela mtolépov. Xtig Hvopéveg TloMreieg,
T0 TPOTO PrLO TPOG TOV TEPLOPICUO TOV HECMV KOl TV TPOT®V SeEAYMYNG TOV
ToAEHOL £yve pe T ovvtaén Tov «Kdodka Liebery, mov té€0nke og 1oy0 katd ™)
duapkela Tov Apepikavikod Epguiiov IMoAépov kot vioBetrnke amd tig Suvapels g
"Evoong 1o 1863. Avtég ot apyéc emavalappdvovion otn Ataknpovén tov BpuEeAhav
tov 1874, mov vioBeOnke Katd TN ddpKeln SKLPEPVNTIKNG SIACKEYN S TOV
npodbnoce 1 Pooia. Avt n dwaknpuén tpoéPrene, ota ApOpa VIII ko XVII, v

ATOyOPEVOT TTPOG TOVG EUTOAELOVS Vo EMTIOEVTOL KOl VoL AENAOTOVY TTEPLOVGIN KOl



KTiplo Tov Mo apiepopéva ot Opnokeio, Ty ekmaidcvon, Ty TEXVN Kol TV
emoTNUN. AKOun Kt av N Alakpuén tov BpuEeAldv dev anéktnoe ToTé VoK,
decUEVTIKTY 16Y0 AOY® TG avtiBeong g Meyding Bpetaviag, 1 enidpact| tng otnyv
e€EMEN TG emdevNG TPAKTIKNG Kot vopoBeoiag etvat aioOnt. Ot apyég e
emavoAapPavovtal pe oxeddv Avpikd Tpomo oto donuo Eyyepidio g OEpopong
v tov [ToAepo oty Enpd, mov viobetOnke 1o 1880 amd T0 KopvEaio

«Institut de droit international». Ta. ApBpa 34 ko 53 Tov Eyyepidiov emPefoarmdvovv
TNV OTOyOPELON TPAEEDV TOAELOV KOTE IGTOPIK®OV UvnUeiwv, apyeiov Kot Epymv
TEYVNG KOl EVOOUATOVOVTOL GTO VOUKA OECUEVTIKA OPYAVa TTOL TPOKVLITTOLV OO TIG

Awooxéyelg yu tmv Eprvn 1o 1899 kot to 1907.

[Tapd v Tpd0odo mov onuUEW®ONKE [e TNV VIOHETNON CVTOV TOV FEGUEVTIKAOV
0pYavVOV, Sev UTopet axdun, oTic apyés Tov 20°° adva, vo Ppedel BEPain amddeién
v TV Omapén evog kavova oto e01ko d1eBvES dikato mov va emPdiiel ota Kpdtn
10 KaOMKov va 6efacTobV TNV TOMTIGTIKY KANPOVOULY G€ O1ApKELD TOAELOV. AVTd
7OV AEIMEL AKOUN TNV ETOYT QVTH, £IVOL L0 KOVOVIGTIKT OPIGTIKOTOINGN TOL Tt
umopet va Bewpnbel ¢ moMtiotikd ayadd. H mpootacio dev mapéyetal e o gviaio
KOTNYOPi0l «TOMTIOTIKOV 0yafmdvy, 0AAG ATOCTOCUOTIKA GE OPIGUEVA aryafd Tov
npocdopilovial EUTEPLKE, OTMG Ol IGTOPLKOL, OpNoKELTIKOT KOt EKTOOEVTIKOL YDPOL,
T0 ool Bempovvtan AELo TPOSTAGING (G [N TPOGTATEVOUEVOL YDPOL, OG WOLMTIKN 1)
ONUOCIO TEPLOVGIN, Kol G€ OEGES e EKEIVa OV TTpoopilovTal Yio avOpOTIGTIKN
Aertovpyia, Onwg To voookopeia. Telkd, n Tpootacio LTOKETAL GTOV OPO KEPOGOV
ElVaL EQIKTO» Kol G PTPO «S1 OMNEs», 01 OTOI01 ATOSVVOUDVOLY CNUAVTIKE TOV

«OMUOVPYIKO» YAPOUKTIPO TOV JATAEEDV TNG ZOUPaong.

Mog petd tov B’ [Taykdopio [ToAepo, pe v €ykpion tov Xaptn tov
Hvopévov EBvav kot tnv knpuén tov BepeMmddv apydv Tov aviporivov
SKaOUATOV Kot Tov 01eBvovg avBpomiotikod dikaiov and v [Haykoouia Ataknpvén
Tov Avlporivov Awaopdtov to 1948 kat tig ZupPdoeig g I'evedng o 1949, 1
LOTOPIKT GLYKVPIN ELVOEL TNV EKTOVNON, O TOYKOGLIO EMIMEDO, YEVIKMOV OpYDV
OYETIKA LLE TNV TPOCTAGIN TOV TOMTICTIK®OV oyod®V KOTA T S1pKELD EVOTANG
ovykpovons. e ovtd to TAaicto, 1 UNESCO amotelel nyetikd napdyovta. Amo Tig
apyEc ™ oekoetiog Tov 1950, éxel cuvelopépet oty £ykpion deBvav copPdcemv,

OLOTAGEMV KOl SLOUKNPVEEDV TOL GLUBAALOVY ATTd KOVOL GTNV AVATTLEY TOL YEVIKOV



d1ebvovg dkaiov. Mmopolpe vo aVOADGOVLE GLTHV T GUVEIGPOPE GE d1APopa.

emineda.

To mpdto eninedo avTIoTOLEL GTNV EVVOIOAOYIKT| OMiovpyia TS KT yopiog
TOV «TOMTIGTIKOD 0ry0lfov» MG OVTOVOUNG VOULKTG Katnyopiog wov omattel diebvn
TPooTasio yio TV €yyevn adia Tov TOMTIGHOD Kot O)L ™G EUUEGOV OTOTEAEGUOTOS
NG TPOCTAGIG TOV SIKAOUAT®V 010K olag 1) TG Kuptapyiag Tov Kpdtove. Avt
evvoloAoyikn petapaon yapoaktnpiletor and ™ Zopfacn g Xdyng tov 1954, n
omoia TapEyel VOV TPOTOTLTO KOl GUVEKTIKO OPIGHUO TOV «TOMTIGTIKOD ayafoh»
Baocetl tprdv vopukdv kprmpiov: (1) n «dyiotn onposcion tov ayadov yio tov
TOMTIOUO Kot TOVG ovOpdTOVG: (2) £va TVTOAOYIKO KPLTHPLO POCICUEVO GTOV
TPOGOIOPIGHO TPLBV KUTIYOPLDV ayoddv: Kot (3) To Kp1tiplo £yypoaeng o€ Ho Mota

€101KNG TPOOTAGING TOV VIWOJEIKVOEL TOL 0yolBd EEPETIKNG OMNUACTOG.

Ye éva 6eVTePO eminedo, TOPAAANAA e TO VOLIKO OPIGHO, | ZOuPacn TG
Xaync etodyet v €ENG £vvola: T0L TOMTIOTIKE ayaBd Oev TPEMEL Vo, TPOOTATEDOVTOL
Baoet TG LVAIKNG ToVg a&lag, OAAG ¢ oTOTYELD TOYKOGIOV EVOLAPEPOVTOG Y10, TN
dTnpNon TG LEYOANS TOKIMOG TWV GLVEIGPOPAOV TOL KAVOLV OAOL 01 Aaoi GToV
TOMTIOUO TOV KOGHOL. AVTNA 1 10€a dtoknpLYONKE 6TO S1A0MIUO ATOCTACLLY TOV
[Tpooyiov ¢ ZvpPacng tov 1954, to omoio avaeépet: «Ilemeiocpévor 0t
KOTOGTPOPY] TV TOMTICTIK®OV 0yolfdV 0TO1000NTOTE A0V GLVIGTA KATAGTPOPT TWV
TOMTIOTIKOV ayalfdV 0AOKANPTG TS ovOpomdTNTOC, KOOGS KéBE Aadg EexmpPloTd

oLUPBAALEL TN dNUIOVPYIC TOV TOYKOGULOU TOAMTIGLOVY.

210 tpito eminedo, ot dpactnpromreg g UNESCO £xovv cuppdiet otnv
€VioYLOT TOL TPOGTATELTIKOD POAOV TOV TOMTIGTIKOV 0yafol Katd T didpKelo
EVOTA®V GLYKPOVGEMV LE TNV TPOOOEVTIKT avATTTLE apyNG TG d1EBVODS aTOpIKNG
TOWIKNG €VOHVNG Yo GoPapéc TPAEELS KaTaoTPOPT|G Kot BAAPNG o6& ToMTIGTIKG
ayafd. To devtepo [Ipocheto [MpwtodKorro g Zoppaong g Xayng, mov £ytve
aodektd 10 1999 kot 1oyvet and to 2004, EVOOUOTOVEL QVTHV TNV 0pYT GTO
Kepdrao 4 kot mpofAémetl TNV VTOYPEMST TOV CLUPAAAOUEVOV KPATOV VO
€100 YAYoUV 1 Vo 10 TNPooLV 6TO £0VIKO TOVG diKa0 TOVIKOVG KAVOVES TTOV
EMTPEMOLV TNV TH®Pia eKEtvV TOv €VOVHVOVTAL Yo «GOPAPECH AMOTEPES KOTA TWV
TOMTIOTIKOV ayaBdv. [a Tig mo cofapéc mapaPdoels, OTMG 1 KATOGTPOPN

1O10KTNGLOV TTOL £X0VV EYYPOUPEL GTO UNTPADO KEVIGYVUEVTG TTPOCTAGIOG) 1) 1) EVPETX



KOTOGTPOPY] 1010KTNGLOV OV Tpoctatevovtal amd 1o [Ipwtdkoiro, ApBpo 16, dmov
nmpoPAénel TNV KaBOAK™ d1Ka10006i0 EPOGOV 0 emNTOVUEVOG EVTOTILETON GTO
nmAaictlo Tov dwkaotnpiov. [Tapdrinia pe ta dpyava g UNESCO, n apyn g
TOWIKNG EVOVVNG Yo GoPapég TPAEelg KOTAGTPOPNG Kot PAAPNG TV TOMTIGTIKMV
ayaf®V 6To TAAIC10 EVOTA®MY GLYKPOVCEWMV £)XEL EMIoNG KOO1EP®OETL OTIC KOTAGTAUTIKES
[Ipd&eig Tv debvadv TowiK®VY d1Ka1000G1MY Kot 6T Vopoioyio Toug. To ApBpo 3(0)
tov Kavoviopov tov AteBvoig ITowvikod Awaostnpiov yio v mponv ['ovykocrafio
(ICTY) meprhopfaverl wg eykANUOTO TOAELOV TNV EGKEUUEVT KATAGTPOON, AenAacio
Kol PAGPN o€ BpNOKEVTIKA Kol EKTOOEVTIKA WOPVUATO Kol GE Lvnueio, Epyo TEQVNG
Kol emotung. Hoapdpoteg datdéerg vapyovy Kot otov Kavoviopo tov Atebvoug
[MTowviko¥ Awaoctnpiov (ApBpa 8(2)(B)(9) kar 8(2)(v)(4)). To ICTY &xernon
EPAPUOCEL TN GVYKEKPUEVT O1dtaln Tov ApBpov 3(0) o€ o Gepd amd VToBEGELS, e
TO O ONUAVTIKO TEPIGTOTIKO VAL APOPA TIG EMOECELS KATA TNG IOTOPIKNG TOANG TOL
Nrovumpofvik. e avtnv v vEdeon, T0 AKOGTNPLO ElYE TNV EvKAPia VO
emPefordoet 6Tl To £YKANUO GKOTIUNG KOTAGTPOPNS 1 PAGPNG Tov drampdyOnke og
Wpovpata aeepopéva ot Opnokeio, T eravipomio, TNV ekTaideVoT Kot TIG TEYVESG
KOl EMOTNIES, KAOMDC KO GE 16TOPIKA PVUEiD Kot £pya TEXVNG KO ETICTHUNG,
OVTUTPOGMOTEVEL I TOPAPiaoT) TV aSUdY TOV TPOSTUTEVOVTUL EOIKA amd TN d1ebvn

KOWOTNTO.

H vopooyia tov ICTY £xel vepPel ™ cvykekpiyévn ddtaén tov ApBpov 3(0)
Tov Kavoviopot tov kot £xel avayvopioetl og pua 6epd amd vrobéoelg 6T
ECKEUUEV KATAGTPOP] OPNOKEVTIKNG KO TOATIGTIKNG TEPLOVGING EVOG A0V 1 L1OG
opadog pumopel va amoteAdel HEPOG evOg YKANUATOG «KaTA TNG AvOpOTOHTNTAG)
(xvpimg Tov eykApaTog TG dlwéEnc, mov tpoPArénetal oo ApOpo 5(n) Tov
Kavoviopov), «kabmg 6An n avBpordtnta tpdypatt tpovpatiletor amnd v
KOTAGTPOPY] VOGS LOVOSIIKOD BpNOKEVTIKOD TOAMTIGLOV KOl TV GUVOOELTIKAOV

TOMTICTIKOV ayo0dv."

TéNog, avTO TOL £iva GNUOVTIKOTEPO Y10 TO EPADTNLLOL TTOL AVOPEPETOL GE AVLTO
10 KeQAAo eivar 6Tt 1 voporoyio tov ICTY avayvopiler pntd 6tL 1 Totvikomoinon
NG OKOMUNG KOTAGTPOPNG TV TOMTICTIKOV ayofdV amoppéet amd 1o 0o

debvég dikano.



AALEC EKONAMOELG TNG CLYYPOVNG O1EBVOVC TPAKTIKNG dElYVOLV TG M
amoyOpeVON TPAEE®V GKOTUNG KATACTPOPNG TOMTIGTIKNG TEPLOVGING LEYAANG
onpaciog , Yopig Kopio SUKatoA0Yiol GTPATIOTIKNG OVAYKNG, £IVOL TTPO TOV TUAMV Vo
emkvpwbel amd To eByukd debvég dikato. Xt1ig 17 OxtwPpiov 2003, n I'eviky
Yvvéhevon g UNESCO evékpive pe opopmvia tn Ataknpouén yio T ZKOTUN
Kataotpopn tov IToAMtiotikdv Ayabmv, n oroia 16y0el TOG0 KATA TN O18pKELN TOL
TOAELOL OGO Kot Katd TN dtdpkela TG eipnvns. Eva xpodvo petd amd avtv m
onUavTIKn Ataknpuén, N CKOTIUN KOTAGTPOON 1O10KTNGI0G IGTOPIKNG Kot
TOMTIOTIKNG oNuaciog Kpidnke wg mapdvoun amod 1o d1edvéc eBipiko dikano. Xtnv
mePIMTOON TNG KataoTpopng ¢ «Stela de Matara» 610 TAaic10 T®V GLYKPOVCEWV
peta&bd Epubpaiog kot Aboniog ta £t 1998-2000, ) Emitponn Atolnpidcewv, mov
10pvONKE O TIG EIPNVEVTIKEG CLUPWVIEG TOV GVVIXONcaV 6To0 AAYépt oTig 12
Aexepppiov 2000, amopdocice 6TL 1} ABomio OempnOnie vevHuvn, ®G dSHvaun
KOTOYNG, Y10 TN OKOTUN KATOoTPOeN TG Stela, EvOc avTIKEWEVOL e PEYOAN
1oTopIKn onpacia yo v EpuBpaio. Aedopévov 6Tt ovte 1 Abomio ovte 1 Epvbpaia
ntav cvpPoaiidpeva pépn otn Zoppacn g Xayng tov 1954, avt n amdpaon Exet
HEYAAN onpacia yio TNV avacvykpdtnon Tov e0iikov d1ebvoig dikaiov yia tnv
TPOGTAGIO TOV TOMTIGTIKAOV ayaf®V 6TV TEPITTOON EVOTAMY GLYKPOVGE®V. ZTNV
napaypoeo 113 avtig g andpacng, N Exttponn avayvmpilel pntog «0tin
Kateddeion g stela anotedovoe mapafioon Tov e0yukov d1ebvoig avBpOTIGTIKOV

otKaiovy.

Katd cvvéneia, fdoet avtdv TV oTotyelmv TG S1e8vong TPAKTIKNG Kot
avTiBeTO TPOS TNV OPVNTIKN YVAOUN OPICUEVOV GUYYPOPEDY, UTOPOVLLE VO
OLUTEPAVOLLE OTL, TTPOG TO TTAPOV, EXEL OOUOPP®OEL Eva yevikd dieBvEg vouLpo
npdTLTO TTOL MPAAAEL 6 OAa Ta Kpdtn To kabnkov va anéyovv, oe mepimtwon
EVOTTANG GUYKPOVGTG, OO EVEPYELEC CKOTLUNG KOTAGTPOPNC TOMTICTIKMV oyafdV LE

peydAn onpocia yo Tov Aad 1 yuo T d1efvn KovdTnTe GLVOAKA.



HPQTOTYIIO

Cultural Heritage, Cultural Rights, Cultural Diversity

1. Introduction

In a much-debated article published in 1986 in the American Journal of
International Law, the author, Professor John Merryman of Stanford University,
maintained that there are “two ways of thinking about cultural property”. The first is
the nationalistic way, which conceives of cultural property as part of the Nation, with
the attendant desire of governments to retain it and limit its international circulation.
The second is the
cosmopolitan way, which looks at cultural property as heritage of humankind and ther
efore supportsthe broadest access and circulation to facilitate exchange and cultural
understanding among different peoples of the world. One may question whether this
black and white representation accurately reflected the spirit of the law and the policy
attitudes of the time. Certainly, it can hardly be adequate to explain the present state
of the law and in particular of international law. Today, the ways of thinking about
cultural property have become much more complex and sophisticated. Cultural
property may be seen as part of national identity but also as part of the “territory,” that
is of the physical public space that conditions our world view and which is part of
what we normally call “the environment”. Cultural property may be seen as moveable
artifacts that may be economically advantageous and culturally useful to exchange in
international commerce; but they maybe seen also as part of a unique or very special
tradition of human skills and craft that today we call “intangible cultural heritage”.
Cultural property may be seen as the object of individual rights, property rights, but
also as public patrimony which is the duty of governments to safeguard and transmit
to future generations. Further, cultural property may be seen as an essential dimension
of human rights, when it reflects the spiritual, religious and cultural specificity of
minorities and groups. This specificity, which is actually antagonistic to the idea of
heritage as part of the Nation, finds it most pregnant expression in the cultural rights
of indigenous peoples in the 2007 UN Declaration. Finally, another way of thinking of

cultural property is to place it in the context of the evolving structure of international



law of armed conflict. In this regard, cultural property has become an element for
innovation and progressive development of the law at least in three distinct directions:
first, the elevation of attacks against cultural property to the legal status of
international crimes, especially war crimes and crimes against humanity; second, the
consolidation of the law of individual criminal responsibility under international law,
not only under domestic law, for serious offences against cultural objects;and, third,
the progressive development of the law of State responsibility for intentional
destruction of cultural heritage.

To this complexification of the ways of thinking about cultural property has
corresponded a complexification of the law.

International law applicable to cultural property has undergone remarkable and
constant progress in the past fifty years. Since the creation of the United Nations
Educational, Scientific and Cultural Organization (UNESCO), numerous multilateral
treaties have been adopted that have contributed to giving a precise meaning to the
concept of “cultural heritage”, previously considered elusive and fragmented.
International humanitarian law has been complemented by specific rules on the
protection of cultural property in the event of armed conflict, either international or
internal. Obligations to prevent and repress the illicit traffic of movable cultural
property have been recognized by a growing number of importing and exporting
States. The innovating concept of “world heritage” has provided the basis for the
development of a system of international cooperation for the conservation and
valorization of certain cultural and natural properties of outstanding universal value.
More recently, at the threshold of the 21st century, the international conventional
protection has been extended to underwater heritage and intangible cultural heritage.
Some of these treaties have acquired a near-universal character, as almost all States
have become parties to them. Such is the case of the
1972 World Heritage Convention, to which there are currently 189 States Parties. Oth
er treaties, even if they have not yet gained a universal legal value, have met with a
constant increase in the number of States Parties; that is the case of the 1970 Paris
Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property and the Hague Convention on the
Protection of Cultural Property in the Event of Armed Conflict, with its two additional

protocols.



Given the general introductory character of this contribution, it is not my task to
examine these international treaties in their substantive content and scope. |
rather want to raise the question whether, besides and beyond these treaties, there is to
daya core of principles of general international law applicable to the protection of
cultural heritage as such, which are binding upon all States independently of their
consent to be bound under specific treaties of which they are parties. The
International Court of Justice (ICJ) has rarely had an opportunity to address this
question. In the old case of the Temple of Preah Vihear, now revived before the ICJ,
although the cultural site in question was not the subject matter of the dispute as
cultural object per se —it had the instrumental role of being a point of reference for
setting a controversial boundary — the Court ruled that Thailand was under an
international obligation to return to Cambodia parts of the cultural site that had been
removed. The case that Liechtenstein brought against Germany in 2004, regarding the
restitution requested by Liechtenstein of certain works of art expropriated after World
War II in a third country, never moved beyond the preliminary objections phase and
the Court declined to exercise jurisdiction. More recently, the ICJ has elaborated on
the relevance of cultural heritage in the context of genocide and, in the case
of Navigational and Related Rights (Costa Rica v. Nicaragua), it has upheld cultural
traditions of local indigenous population as a component of their right to the
preservation of a form of subsistence economy (fishing). The European Court of
Human Rights, on its part, has had the opportunity to take a position in one case on
the difficult relationship between individual rights and public interest with regard to
cultural property. But it has not gone, in that judgment, beyond a narrow application
of the provisions of Protocol No. 1 to the European Convention on Human Rights on
the protection of private property.

Alongside the scarcity of international case law, one can find that, in this realm,
inter-national practice and scholarly opinion are far from having identified general
principles comparable to those which have emerged in the area of the protection of
other “inter-national public good”, such as human rights and the environment, which
have been generally recognized as having become part of customary law.

In spite of this apparent lack of progress in the jurisprudential development of
inter-national law applicable to cultural property, it is the opinion of this writer that
certain manifestations of the practice and case law already indicate that the protection

of cultural heritage is becoming more and more a concern of the international



community and that certain obligations can be imposed upon States, as a matter of
general international aw, for the safeguarding of the cultural heritage of other States,
in the spaces beyond national jurisdiction, and even within their territory and their
jurisdictions. In the following sections, I will attempt to outline the evolving legal
framework of international cultural property protection with its underlying principles
as well as limits of customary law on this matter. In order to facilitate a systematic
approach to the issue, the reconstruction of these principles is undertaken from the
standpoint of(1) their relation to the different contexts in which the problem of the
protection of cultural property has arisen, that is, war or peace, (2) the different types
of property —movable or immovable; (3) its physical location — national territory or

common spaces; and (4) its nature — tangible or intangible.

2. The Obligation to Respect Cultural Property in the Event
of Armed Conflict

Classic international law imposed very few limits upon the freedom of States to
destroy or pillage artistic or historic property of an enemy in the case of war. Without
going back to Ancient times, which offers pungent examples of total destruction of an
enemy’s cultural heritage, one need only remember that even during the Renaissance,
a time that saw the triumph of art and beauty as symbols of power at the service of the
State or the Church, the father of modern political science, Machiavelli, defended the
need of total destruction of conquered cities, seen as “there is no safe way to retain
them otherwise than by ruining them. And he who becomes master of a city
accustomed to freedom and does not destroy it, may expect to be destroyed by it”.
One century later, Albericus Gentili, one of the fathers of the modern science of
international law, dedicated to Chapter VI of its main work

“’De Jure belli libri tres” the meaningful title “victos praetera spoliare ornamentis
licet”. The conquest of Rome by the German army of Charles V, the Thirty Years War
of the 17th century and the systematic pillage organized by Napoleon, in particular
during the Italian campaign, seem to prove in an efficient manner the truth of
Machiavelli’s warning and the new role given to cultural heritage as an element of

celebration of the imperial mission of the European powers.



It is only in the second half of the 19th century that the legitimacy of the
destruction and pillage in the event of war begins to be questioned. In the United
States, the first step towards limiting the means and modalities of conduct of warfare
was made with the writing of the “Lieber Code”, drafted during the American Civil
War and adopted by the Union forces in 1863. These principles can be found again in
the Brussels Declaration of1874 adopted by occasion of an intergovernmental
conference promoted by Russia. This declaration provided, in Articles VIII and XVII,
for the prohibition for belligerents from attacking and looting the property
and buildings dedicated to religion, education, art and science. Even if the Brussels
Declaration has never become legally binding, because of the opposition of Great
Britain, its influence on the evolution of subsequent practice and law is considerable.
Its principles are repeated in a nearly literal manner in the famous Oxford Manual on
Land Warfare, adopted in 1880 by the prestigious Institut de droit international.
Articles 34 and 53 of the Manual confirm the prohibition of acts of warfare against
historical monuments, archives and works of art, and are subsequently incorporated in
binding instruments resulting from the Peace Conferences of 1899 and 1907.

Despite the progress marked by the adoption of these binding instruments, one
cannot yet find, at the beginning of the 20th century, sure evidence of the existence of
a rule of customary international law that imposes upon States the duty to respect
cultural heritage in times of war. What is still missing at this time is a normative
definition of what can be considered cultural heritage;
protection is not given to a unitary category of “cultural property”, but rather in a
fragmented manner to certain property identified empirically, such as historical,
religious and educational sites, which are deemed worthy of protection as non-
protected sites, as private or public property, and bundles with those destined to a
humanitarian function, such as hospitals.[ /[ Finally the protection is conditioned by
the clause “to the possible extent” and the clause “si omnes” which considerably
weaken the “norm creating” character of the treaty provisions.

It is only after World War II, with the adoption of the United Nations Charter
and the proclamation of the fundamental principles of human rights and humanitarian
law by the Universal Declaration of Human Rights of 1948 and the Geneva
Conventions of 1949, that the historical context turns favorably to the elaboration, at
the universal level, of general principles regarding the protection of cultural property

in the event of armed conflict. In this context, UNESCO has become the leading actor.



Starting from the early 1950s, it has contributed to the adoption of international
conventions, recommendations and declarations that, taken together, contribute to the
development of general international law. One can analyze this contribution on
several levels.

The first level corresponds to the conceptualization of the category of “cultural
property” as an autonomous legal category that requires international protection for
the intrinsic value of culture and not as an indirect consequence of the protection of
property rights or State sovereignty. This conceptual shift is marked by the 1954
Hague Convention, which gives an original and homogeneous definition of “cultural
property “according to three legal criteria: (1) the “great importance” of the property
for civilization and peoples; (2) a typological criterion founded upon the identification
of three categories of property; and (3) the criterion of registration on a list of special
protection that signals the properties of exceptional importance.

At a second level, and alongside the legal definition, the Hague Convention
introduces the concept that cultural properties must not be protected by virtue of their
material value, but rather as elements of global interest in the conservation of the
great variety of contributions given by all peoples to the civilization of the world. This
idea is proclaimed in the famous passage of the Preamble of the 1954 Convention,
which recites: ‘’Being convinced” that damage to cultural property belonging to any
people whatsoever means damage to the cultural heritage of all mankind, since each
people makes its contributions to the culture of the world”.

At the third level, the activities of UNESCO have contributed to the reinforceme
nt of the protection of cultural heritage in the event of armed conflict by the
progressive development of the principle of international individual criminal
responsibility by grave acts of destruction and damaging of cultural property. The
second Additional Protocol to the Hague Convention, adopted in 1999 and in force
since 2004 enshrines this principle in Chapter 4 and provides for the obligation of
contracting States to introduce or maintain in their municipal law criminal rules that
allow for the punishment of those responsible for “grave” attempts against cultural
heritage. For the most serious violations, such as the destruction of properties
inscribed in the register of “enhanced protection” or the wide-scale destruction of
properties protected by the Protocol, Article 16 provides for universal jurisdiction as
long as the person sought after can be found in the territory of the forum. Alongside

the UNESCO instruments, the principle of criminal responsibility for grave acts



against the integrity of cultural heritage in the context of armed conflicts has also been
enshrined in the constitutive Acts of international criminal jurisdictions and their
jurisprudence. Article 3(d) of the Statute of the International Criminal Tribunal for the
Former Yugoslavia (ICTY) includes as war crimes the intentional destruction, pillage
and damage to religious and educational institutions and to monuments, works of art
and of science. Similar provisions can be found in the Statute of the International
Criminal Court (Articles 8(2)(b)(ix) and 8(2)(c)(iv)). The ICTY has already applied
the specific provision of Article 3(d) in a series of cases, the most important of which
is that concerning attacks against the historical city of Dubrovnik. In that case, the
Tribunal has had the opportunity to affirm that the crime of destruction or willful
damage done to institutions dedicated to religion, charity, education, and the arts and
sciences, and to historic monuments and works of art and science represents a
violation of values especially protected by the international community.

The case law of the ICTY has gone beyond the specific provision of Article 3(d)
of its Statute and has recognized in a series of cases that the willful destruction of
religious and cultural property of a people or a group can be part of a crime “against
humanity” (notably the crime of persecution, provided for in Article 5(h) of the
Statute), “for all humanity is indeed injured by the destruction of a unique religious
culture and its concomitant cultural objects.”

Lastly, what is most important for the question addressed in this chapter — the
caselaw of the ICTY has expressly recognized that the criminalization of the willful
destruction of cultural heritage is sanctioned by customary international law.

Other manifestations of contemporary international practice show how the
prohibition of acts of willful destruction of cultural property of great importance,
beyond any justification of military necessity, is on the way to become sanctioned by
customary international law. On 17 October 2003 UNESCO’s General Conference
adopted by consensus the Declaration concerning the Intentional Destruction of
Cultural Heritage, which applies both in times of war and times of peace.

One year after this important Declaration, the intentional destruction of a property of
historical and cultural importance has been qualified as illicit in the sense of
customary international law. In the case of the destruction of the ‘’Stela de Matara™ in
the context of the conflict between Eritrea and Ethiopia in the years 1998-2000, the
Claims Commission, established by the peace accords concluded in Algiers on 12

December 2000, has decided that Ethiopia was to be held responsible, as occupying



power, for the intentional destruction of the Stela, an object of great historical
importance for Eritrea. As neither Ethiopia nor Eritrea were parties to the 1954 Hague
Convention, this decision is of great importance for the reconstruction of the
customary international law applicable to the protection of cultural property in the
event of armed conflict. In paragraph 113 of this decision, the Commission expressly
recognizes “that the felling of the stela was a violation of customary

international humanitarian law.”

Hence, based on this evidence of international practice, and contrary to the
negative opinion maintained by certain authors, one can conclude that, currently, a
general principle of international law has formed that imposes upon all States the duty
to abstain, in the event of armed conflict, from acts of deliberate destruction of
cultural property of great importance for the people or for the international

community as a whole.



2XOATAYXMOX

2V mopovoo pyacic, OTMG 101 avaEEPONKE GTNV ElICAY®YN, YIVETOL LETAPPAOT) EVOG
OTOGTACUOTOS €VOG TOUOVL, GTOV OMOI0 OVOAVETOL 1 ONUOGIO TNG TOATIGTIKNG
KANpovoudg, Kupimg 06ov apopd 6to (o tov debvoig dkaiov. To keipevo Tyn
&xel ouvtoyOel oV ayyAkn YAOCGO, EVM TO KEIPEVO 6TOYOGC, otV EAANVIKT. H éxtaom
Tov kewévou-tnyn eivon 3.117 AéEeig, evd ovvtdrteg tov gival ot Silvia Borelli kot
Federico Lenzerini. To &v A0yw Piprio €xer ovvtoybel pe otdyo v eéayoyn
CLUTEPACUATMOV OVOPOPTKE LLE TN ONUAGI0 TNG TOAMTIGTIKNG KANPOVOULAG GTO VOLIKO
yiyveoOai. A&iler vo onueiwOel 0t 6TOX0 NG TOPOVGOG TTVLYIOKNG OEV OOTEAEL M
avamtuén kamoag véag Bempiog emt TG TEXVIKNG LETAPPOONS KABDS TPOKELTAL OUIYADS
Yo LETAPPOOT Kot OYL Yo £pguva. AQopd, AOUTOV, TPAKTIKY EPOPUOYT YVACEWDV KOl
Je€l0TTOV OV ATOKTHONKOV GTO TAOIGLO TNG POiTNOoNG LoV 610 TUNpa. Q6TOGO, 1
TN pe to kelpevo emutpémel v €Eay®yn OPICUEVOV GUUTEPUCUATOV oL Oa
OYOMOGTOVV EKTEVEGTEPQ KATOTEP.

Avagopikd pe 11 Bewpleg otig omoleg Paciotnke m ekmdvnomn NG TOPOHGUG
HETAQpOoNG, Wiaitepn Euepaon 000nke ot Oewpio Tov Xkomov (Skopos Theory). H
ovykekpipévn Bewpia kabiepdOnike amd Tovg [N'eppavovg yAwocordyovg Xave Bepuéep
kol Katapiva Pdig, evd n kevipikn 0o mov v mepiPailerl givol 0Tl KOTA T
HeThppoon, Ba Tpémet va, dideTal onpavTiky BapdTnto 6T0 KEIPEVO TOL dNuovpyeiton
and ToV HETAPPACT], NTOl oTo Keipevo-otoxo. H Oewpia tov Xxomov opiler
HETAQPOOT MG o SLOOIKOGIo e €VOV GLYKEKPIUEVO GTOYO Kol 0KOTd, O Omoiog,
BéPara, emmpedletor kot petaPdArietor avaAOoyo HE TIS YVAOOELS, TO KOWVMOVIKO
voPabpo, T1g a&iec Tov amodékTn. To kelpevo-mnyn KpiveTon Katdtepo omd T0 Kelpevo-
010)0¢. O1 Kavoveg g Osmpiog Tov ZkomoL eivat ot €ng: 1) To keipevo-otdyog Tpémet
Vo JETETAL OO E0MTEPIKY] GLVOYN 2) TPEMEL VO VILAPYEL GTEVOG GLUGYETIGUOC TOL
KEWEVOV-0TOYOG e TO Kelipevo-mnyn 3) 10 Keipevo-otdyog KabopileTor oAOKANpOTIKH
Ao £VOV GUYKEKPYEVO OKOTO. ZVYKEKPLUEVQ, TO KEIUEVO TTOV EMEEEPYAGTNKA SLOOETEL
AULYDS TANPOEOPLOKO KOl EVIUEPMTIKO OKOTO, KOOMG TPOKELTOL Y10, OMOCTAGL
EPEVLVOG IOV GTOYO EYEL VAL OLOLPMOTIGEL TOVG AVAYVMDOTEG-OEKTEG GYETIKA Le Eva (TN
Y. TO OTO{0 Ol PEYPL TPOTIVOG TANPOPOPIEG TOV TAPEXOVTIOV, TTOV OUOAOYOVUEVMG
OVETOPKELG Ko EAMTELS.

EmnpooHétmc, o1 petappaoTtikég 6TpatnyIkeég Tov akoAovOONKay Katd TV EKTOVIoN
™m¢ moapovoog epyaciag, Paciotmkov ot Oewpio Ko Kotnyoplomoinon Twv
LETOPPOCTIKAOV TEXVIKOV oo Tovg Vinay kot Darbelnet. ZOpowva pe T HeToppoacTiKn
Tovg Bewpia, N HETAPPAOT LVILAYETAL GE OLO UEYAAES KOTNYOPIES: TNV QUECSN KoL TNV
éupeon petdopaon. H dueon petappaon tepthapfavel 1o £KTumo, 10 0GVELD Kot TV
KOTO AEEN UETAQPOOT, VA 1 EUUECN UETAPPOOT] EUTEPIEYEL TNV 100dLVALia, TN
petatpomio, T petdrTaén, TNV TPOGOAPUOYN, TN ovppikvoon kot v eméktacn. H
OLYKEKPIUEVN Bempia Kot KATNYOPLOToiNGt OMOGKOTEL GTNV TPOGANYN TOV KEWEVOD-
YN oPYIKA, Kot, EXELTA, GTN ONUIOVPYIN EVOG KEWEVOV-GTOYOG TOL SLOKPIVETOL OO
EMKOWVOVIOKT] 100duvapio ®g mpog Tto TpmToTLVTo Keipevo. H Sadikacio avt
SLUPBAALEL GTNV TTOPAYOYT EVOG 160GHEVOVG KEWEVOD TPOG TO KEIUEVO-TINYT].



Oocov apopd otnv oporoyiot TOL KEWEVOL, Ol OPOL TOV GLVOVIOVIOL GTO KEIUEVO
mnydlovv katd Bdom amd Tov Topéa TG Volukng (my international law, treaty, protocol,
declaration, convention, court of justice, jurisdiction), ev®d o€ apkerd omnueio
OTTOVTAOVTOL KoL TOTTOL YEVIKOV TTEPLEYOUEVOL. TO KeIPEVO fvar aptydg VORLKNG pOGEMC,
o€ oL To AoyoteYViKn, BERata, amddoon, EMOUEVHOC EDA0YN 1| OPOAOYI TOV TPOEPYETAL
KATA KOPOV amd TO TEDI0 TNG CLYKEKPIUEVNC emoTHUNG. [lar TV Tekunpioon Tov 6pwv,
¥pNooromdnkav wg i 10 MAgioTOV NAEKTpOVIKEG TTNYEC, Kuplwg O yAwoodpia,
Ae&kd ko Paocelg oporoyioc. Tavtdypova, d6OnKe Wwaitepn Tpocoyn Kot LEAETN o€
TopAAANAQ KEIPEVO [LE KOWVO, VOUIKO TEPIEXOUEVO, £TOL MOTE VO ANPOOVY OmOPAGELS
OYXETIKA HE TNV €MAOYN ™G opoioyiag mov ypnowonomdnke. H mieiovomrta tov
Am0d0GEMV TV VOUIKAOV Opwv cVAAEYONKe and to IATE (Interactive Terminology for
Europe, Atadpactikny oporoyia yio tnv Evpdnn), mov amotedel v kevrpkn Pdon
oporoyiog ¢ EE kot cupmepthapfdvel 6povg amd pior GNUOVTIKE YKOUO TOUE®Y Kot
nediov. EmmAéov, 660v apopd GTOVG VOUKOUG OPOLS, 1O104TEPA EMKOVPIKO NTAV TO
EUR-LEX, 10 omoio amoteiel Tov emionpo wotdétono dwkaiov ¢ Evpomnaikng Evoong
Kot dnpootevetal og 24 emionpeg yhwooeg g EE.

X€ YEVIKEG YPOUUUES, TO KEIUEVO TOV PETOPPACTNKE GTNV TOPOVGO TTLYLUKY] EPYOCIO
yapoktnpiletor amd ovyvo paxpomepiodo Adyo. Ocov agopd oto AeEiAdyl0, €0V O
avayvaoTng S100€Tel Bacikéc YVMOELS TV TESIMV TG VOUIKTG Kot lval eE0IKEI®UEVOG
pe 1 Pacikn opoAoyia, de Ba SLGKOAELOTAV VO KATOVONGEL TO KEIPEVO, KOODS Ta
vonuato givol coen Kot opKeTol amd Toug OPOVG TOV KEWWEVOL EmavVaAAUPavovTal Gg
OAN v éktoon tov. Ocov aeopd T don Tov, Eival YOPIGHEVO GE TAPOYPAPOVG, TOL
VIAYOVTOL G€ KAMOl0 Bepatikd VTOTITAO, YOPOKTINPIOTIKO OV KaO1oTA TO KElpEVO
TEPLOCOTEPO EVANTTO Y10, TOV OVOLYVAOTY).

Avagopikd pe Vv omdO0CT OPIoUEVOV OpmV, VINPENY KOTOWL UETOPPACTIK
«ounupatay. Enetita and épevva o mapdAAnio Kelpeva, 1 cuyvoTnTo ELEAVIONG Kol
TO TEPIKEIUEVO GTO 0010 PPIOKOTAV O EKACTOTE OPOG OMOTEAECE TOV TTAPAYOVTO TOV
KkaBOp1oe TIG TEMKEG EMAOYEC. XOPAKTNPIOTIKA Topadeiypoto eivorl To ENG:

1. American Journal of International Law: oamopacictnke va pun HETOQPAOCTEL,
aALG va dtutnpnBel og £xel, kKabmg oe KABe £ykupo TapdAANAo Keilevo OV
EYWve GYETIKN €PELVO, Ol GULVTAKTEC OV TMPOEPNCAV GE UETAPPAOT), OAAYL
EPAPLOCAV TN LETAPPUCTIKN TEXVIKT TOV daveiov.

2. John Merryman: 6Aa To KOPLOL OVOLOTO LETOYPAPNKOV GTO EAANVIKG LE TNV
TeYVIKN TG amiomoinong (=2 Tlov Mépipav).

3. Cultural Property: o cuykekpipévog 0pog givat o TAEoV EnavaAAUPOVOUEVOS GE
OAN TNV €KTOON TOL KEWEVOV. XVVETMG, 060NKe Waitepr PapvTnTa 6TN GOOTN
atO00GT] TOV Kol EMAEYONKE N LETAPPUCT] MG KTOMTIGTIKO aryafO/TOMTIGTIKA
ayaBdy, €nerto amd oOyKplon 6€ TAPAAANAQ Kelpeva ypappéva tOG0 o1
YAGOGGO-TNYN 0G0 Kol OTN YADMGGO-GTOYO, OTIG EMIONUES IOTOGEAIOEG TV
opyavav ¢ EE.

4. «supports the broadest access and circulation to facilitate exchange»:cto
OLYKEKPIUEVO Ywplo, YPNOOTOMONKE 1 TEYVIKN TNG HETATOMIONG, KOONDC TO
facilitate petatpdmnnie amd pipa o oVo1oTIKO. AALAEE, SNANOTN, 1) YPOLLOTIK
Katnyopia, evd TopaAAnia dtatnpnOnke to 1610 vonua (= kot vrootnpilel v
eupLTEPN TPOHSPOCT Kot KUKAOPOPIa Yol TN OLEVKOAVVGT TNG AVTOALAYNG).
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Artifacts/crafts: émerta amd épevva o€ YAwoodpio TeXVIKNG oporoyiag, ot 6vo
OpOl amOdOINKAY OC «TEYVOLPYNLO» KOl KTEXVOLPYIOY, OVTIGTO(N, KAVOVTOG
£TG1 EVOLAKPLT TN UETOED TOVG «AETTN O1APOPEL.

, but also as public patrimony which is the duty: oe opiopéva onueia, o Adyog
elval 1660 pokpomepiodog mov Ba umopovoe evOEYOUEVMOC VO, KOVPAGEL 1 Vo
GLYYVGEL VOTUOTIKA TOV avayvaotn. ' ETol, 6T cuyKeKplueEVN TepinTmon, £yve
Saympopdc Tov teplddmv (=2, aAld kot ¢ dnuocto ktnuoa. XpEog Tov
KuPepvoE®V).

of the evolving structure of international law of armed conflict: 6to onpeio
avtd, £Yve TPOSTAOELD Y10 TNV ATOPLYY| TNG ELOVAANYNG TNG YEVIKNG TTAOGNG,
®ote va amoPevydel TuyOV TEPITT TOATAOKOTNTO GTH POT| TOV AOYOL (=010
mlaiclo g eehocouevng doung tov dtebvoig dikaiov 6dcov apopd oTig
EVOTTAEG GLYKPOVGELC).

United Nations Educational, Scientific and Cultural Organization (UNESCO):
aVOQOPIKA HE TO OVOUOTO OPYOVICUMV KOl OPYAVMV, 1 UETAPPOGCT] TOLG
Booiotnke oTlg emionueg 10T00EAIdEG TV  Wdwwv (2 Exmodevtikig,
Emomuovikng kot Empopeotikng Opydvoone tov Hvopévov EBvov
(UNESCO). Xt ovykekpuévn mepintwon, BEPata, To akpmvOo dtotnpnonke
oto oyyAMkd, kabmg o EAAnvog avayvootng sivar dlaitepa eE0IKEIOUEVOS LE
TO GLYKEKPLUEVO.

Convention: GOUQ®OVA LLE TO ETION LA YAOGGAPLL TV opyavev TG Evpomraikng

"Evoong, o mAéov KatdAANAog Opog Yo T LETAPPACT) TG CLYKEKPILEVNC AEENS

elvail n «ovpPaocny.

Cultural site: emAéyOnke n HETAPPOAON «YDPOG TOATIGTIKOD EVOLUPEPOVTOCY,
KaBmg Oewpd OTL amodideL e TOV KOADTEPO TPOTO TN VONUOTIKY CNUOCIo TNG
GUYKEKPEVNG PPAOTG.

—it had the instrumental role: éywe avtikatdotaon tov onueiov otiéng (madAa).
Xpnotpomombnke avt’ avtng n mopévieon, kabmg ypnotponoteitol wg eni To
TAEIGTOV GTNV EAMANVIKY YADGGA (S100PAUATICE TPMOTOPYIKO POAO).

Rule: 10 cvykekpyévo pua LETaQPAOTNKE OG «amePAVON», KaBOS To KeipeEVO
elval vopukng euoemc.

Subsistence: 1 ardd0om «1d10kATAVAA®ON EELANPETEL TANPOS TN oNUAGia TNG
AEENG.

Customary law: petagpdotnke o¢ «eByukd dikawon, énerta and €psuva oe
VOLKA £YYPOpaL.

one need only remember: 10 y’ gvikd petatpdnnke oe o TANOLVTIKO, KOODG
Bedpnoa 6Tl 0 cLVTAKTNG emBLUEL VAL TPOCIMGEL PLAL «OTKOVUEVIKOTITOY KOl
L. GLAAOYIKOTNTO 6T Ypapn] ToL (=2 apkel va Bounbovpue).

“There is no safe way to retain them otherwise than by ruining them. And he
who becomes master of a city accustomed to freedom and does not destroy it,
may expect to be destroyed by it”: AOy® g xpNong E10AYOYIKOV, KOTOVOOVUE
OTL TPOKELTOL Y10 VTOVGLA LETAPOPA TOL AOYov. 'ETot, émetta and Epevva yia
mv €OPECN TOL OAVIICTOYOL TPOTOTLTOL YWPIOV, HETOPPACUEVOL GTO.
EMNVIKA, xpNoILOTOONKE 1 LTOVG10 LETAPPOAOT).



17. ’De Jure belli libri tres” : mpokeltoan Yoo AaTVIK £KQPAOT 7OV G€ Kopio
nepintwon o€ HBa ywvotav amdmEPa Vo LETAPPACTEL, TOGO GTO TPMOTOTLITO OGO
KOl GTO LETOPPACLLOL.

Ooov apopd otn oHVTaEN TOL KEWEVOL, OTMG TPoavaPEPONKE, 0 AOYOG TOL TPOTIUNGE
Vo YPNOYLOTOMGEL 0 GLYYPOPENS Yopoaktnpiletal and peydreg mepidoove. Av Kot To
yeYOovHS 0vTO B UTOPOVGE VO TPOKAAEGEL GUYYVGT GTOV AVOYVMDGTY, £YIVE TPOSTADELN
va St pn et o paxpomepiodog Adyoc, Kabdg ta vorjuato kdbe mep1ddov NTov HecTd
Kol 0€ SVVAVTO VA O10.6TOGTOVV 1 Vo Ywplotovv. [Tapoia avtd, Tpog amopuyr| akpPmg
TOOVAOV  VONUATIKOV TPOPANUATICU®OV amd TNV TAELPE TOL OVOYVOOTN-OEKTN,
YPNOLUOTOMONKAY OPIGUEVES GUVOETIKES 1 EUPUTIKEG AEEEIC TOV SLEVKOALVOYV TNV
KOTOVOMOT) TNG PONG TOV AOYOV (Y «TNG oX£0MG TOVG UE Ta. O1dpopa TAAIGI0 T OTTOi0L
TPOEKLYE TO TPOPANLOL TNG TPOCTAGIOG TNG TOATIGTIKNG KANPOVOLLAG, (TOL, TOAELOG
N PRV, «OAAL KoL ®G LEPOG TOL "edAPOVG", TOL PLGIKOV, dNAadN, ONUOGLOL YDOPOL
TOV OLALUOPPDOVEL TNV KOCHOOEmPio Lacy).

AvaQopikd LE TN YPOUUATIKT, TOPATPOVUE OTL 01 XPOVOL TTOV YPNGUYLOTOLOVVTOL EIVOL
1060 mopovTiKol 660 kol maperbovikol (kotd v e£loTOpNoN YEYOVOT®V), YEYOVOG
oL £Yy1ve 6ePaoTO KOTA TN HETAPPACTIKY dadikacio kot dgv véotn arhayés. Ocov
apopd To TPOCHOTA, OTMS TPOAVAPEPONKE, ONUEIOONKAY OPIOUEVES LETATPOTES OO TO
Y’ evikd oto o’ TANOLVTIKO, e OKOTO TN PEATIOTN HETAOOOT TV VONUAT®V TOL
KEWEVOUL.

SOUTEPACUOTIKA, 1 HETAPPAOT) amoTterel {MTIKO TOUEN GTOV KOGUO TNG TAYKOGHLOG
EMKOWVOVIOG Kot TG dtaovvdeong moAtiopdv. H wavotnta va petappdlovpe voruoto
Kot €vvoleg amd pio YAwooa o€ pion GAAN d1evpivel TV TpOGRCT LAG GE YVMOCELS KOt
TANPoPopies aveEapTHTOS YAWGGIK®V Ppaymv. Edud otov vouiko topéa, n axpifeta
Kol 1 caenveln ToV petappdocv gival (otikng onuaciog. Mia mapepunveio pmopet
va éyel 6oPapég VOUIKES GUVETELES, EMOUEVMG, O UETAPPOCTNG VOLUK®V KEWEVOV
TPENEL VAL 100 TEL EEEIOIKEVIEVES YVDGELS KOl EUTELPIOL GTOV TOUEDL.
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