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INEPIAHWYH

H mapovoa epyacia aoxoAeltal pe T HETAQPAOT] ATIOCTIACUATOG ATIO TN
ueAétn pe titAo “Liability and jurisdictional issues in online defamation cases” Tovu
TupBoviiov g Evpwmng, kKabBwg KoL pe TO OXOALXOUO TNG. ZKOTIOG TNG EPYATLAG
QUTNG TTOV VO EVTOTILOTOUV Ta KUPLOTEPH TPOPANUATA TOU UTOPEl va
QVTIPETWTIIOEL O HETAPPACTNG €VOG VOULKOU KewEvou TéTolov eidovs. Ta
TPOBAUATA QUTA EVTACOOVTAL OTO MAXICO TNG EPYACIAG QUTHG, OE TEVTE
KaTnyoplies : a) o€ MPoPANHATA TTOU OXETIOVTAL E TNV LOGOSUVAUIA OTN VOULK)
HETA@pPaOT, B) o€ TPOBANUATH OXETIKA PE APETAPPACTOVG OPOVG, Y) 0€ BEpaTa
opoAoylag Tov KowodSikaiov, §) pe (NTAHATA TOU QA@POPOVV OPLOUEVH
XOAPAKTNPLOTIKA TNG VOULKNG YAWOGOAG, OTIWG 1) TUTIKY KAl ATPOowTr cUVTALN
KOl 0 LOKPOTIEPLOB0G AGYOG Kal €) UE BEPATA IOV APOPOVV TNV OVSETEPOTNTA
NG VOUIKNG YAWOOOHG QTEVAVTIL OTO (PUAO. ZNUELOVETAL OTL 1 TOPATIAV®W
Katnyoplomomon Sev elvat €€avtAnTikn Kol eival TOavO 0 HETAPPACTNS VX
Bpebel avtétwmog kat pe mANB0¢ GAAwv TpoPfAnUATwYV Ta omola Sev
avVoAVOVTAL TNV TIAPOVod.



1. EIXATQI'H

I. Kewpeviko mAaioclo

To mpog petd@paon kelpevo amoteAel pia peAétn tov ZupBovAiov tng
Evpwmng tov 2019 oxetikd pe TIG VTTOBECELS GUKOPAVTIKNG SUCENUNONG TIOV
Aapfdavouv ywpa pEow AladIKTou Kat avaAVel Sld@opa (NTIUATA OUGLACTIKOV
Kol SIKOVOUIKOU Sikaiov o€ evvéa SLA@OPETIKA KPATN HEAT Tov ZupfouAiov ™G
Evpwmng, ™ Toadhia, ™ Teppavia, v EABetia, v IpAavdia, v ItaAia, to
Hvwpévo BaoiAeto, tnv Ovkpavia, t Pwola kat thv Tovpkia.

Avagopwka pe to (8o to ZupfovAlo g Evpwmng (Council of Europe -
Conseil de I’ Europe), autd amotelel avtoteAn SiebBvi) opyavioud, o omoiog Sev
TPEMEL va ouyxéetal pe tnv dta v Evpwrnaiky Evwon 11 ta 6pyava .
[6pVBnke To Mato Tov 1949 amod Séka evpwTATKA KPATN Kal oploOnke w¢ £6pa
Tov To XTpacfoupyo. Ot Bacikol okoTol TOV 0PYAVIOHOU AUTOV GTPEPOVTAL ATIO
™mv (6pvon tou mPog TN Sla@LAAEN TNG EPNVNG KAl TWV APXWV TNG KOWNG
KATNPOVOULAG TWV UEAWV TOVU, KABWG KAl GTNV MPOOTACIX TwV avOpwTivwy
Sikatwpdtwy. Amaptiletal amd Sid@opa BecKd Opyava, Ta omola OPwWS Sev
ekbidouv voplka Seopevtikés mpagels (Zaymekidouv 2011: 12). Eva amd ta
ONUAVTIKOTEPA EPYQ TIOU €XEL TIPOC@PEPEL elval I Snuovpyla g Evpwmaikng
TopBaons ya v Illpootacia twv AKalwpdTwv Tou AvOp®OTOL Kol TWV
OepeMwdwv Exevbeplwv (EZAA).

To kelpevo Tov peTa@PAlETAL OTNV TAPOVOH EPYNOIA ATOTEAEl plX
ETOTNUOVIKTY HEAETN, 1 om0l Sev €xel SeOUEVTIKN oYXV, XAAQ TTAPOVOLALEL TIG
AMOYELS KAl TIAPATNPTOELS TOV ELGTYNTN YA SLA@OPA VOULKA {(NTUATA CXETIKA
LLE TO PALVOUEVO TOV forum shopping oTig VTTOBEGELG GUKOPAVTIKNG SUCENUNONG
oV TeAoVUVTAL PHEow AladSikTVov. ATELBUVETAL KUPIWG 0 ELSIKOVUG TNG VOULKNG
EMOTNUNG KAL O ATOUX TIOV €XOVUV YVWOELS ETIL TWV VOULIK®OV BEUATWVY KoL O)L
oto gupl kKowod. Exel emoOTNUOVIKO eVSLH@EPOV KAl ESIKOTEPA, WG VOULKO
KEIUEVO OTN OUYKEKPLUEVT, TEPIMTWON, KATATACCETAL OTO £(60G TwV
TANPOQOPLAK®WV KEWEVWV (informative texts), KATA TNV KEWEVIKN SLAKPLON TNG
Reiss! (0mw¢ avty mapovolaletal amd toug Ipappevidn et al. 2015: 50) ko
xapaktnpiletal amd v mapovoia eEeldikevpévwy (specialized) TANPOQOPLOV
ya ovykekpluéva nmpata kat okomovs (Valdedén 2009: 77). H yAwooa, €toy,
XPNOLUOTIOLEITAL WG ETKOVWVIAKO HEGO KL OXL WG HEGO EKPPAOTG, TIPOKELUEVOV
0 elonynmg va amevBuvOel oto kowd touv (Fpappevidng et al. 2015: 53).
Inuewwvetatl BéPata, O6TwG 1 BEon avt €xel ekppaocBel amd v Nord, 6TL 1)
KT YOPLOTIOMOT) au T TwV KELPEVWY Sev v@ioTatal a priori, aAAd Aapfavovtat
VTIOYM T GTOLXEIQ TOU KEEVOU TIOU KUPLAPYOUV TIPOKELLEVOU aUTO va evTayDel
oe wa katnyopia (Nord 1996: 84) kot va Bonbnoel £ToL TOV PETAPPACTH VA
XPNOLUOTIOW)CEL VTV TNV TIANPOPOPIX YL UL APTLOTEPT) LETAPPACT).

I Ta kelpeva katd ™ Reiss Stakpivovtal oe tpelg katnyopies, Aapfavovtag vmdym Tig TpELS
Aetrtoupyieg Tou YAwookoU anueiov (ametkovion, Ekppact kat EKkAnon) aAAd Kal TG avtioToyES
Slaotdoelg g yYAwooog (Aoywkt), atoOntikn kat Stadoyik)), o€ mAnpo@oplakd (informative
text/texte informative),ek@pacTikG (expressive text/texte expressif) koL TpoTpenTiKA (operative
text/texte incitatif) (Reiss 1971/2002: 42, 1977/1989: 108), 6Tw¢ auT TTAPOUCLATETAL ATIO TOUG
Tpappevion et al (2015: 50).



TEAoG, T VOULKA KElpEVA €V YEVEL AVIIKOVVY, KATd Tov BAaydmovdo, otnv
Katnyopla Twv culture-specific texts, TpoxkelTaL SNAXSN Yl «KEIPEVA (POPTIOUEVX
EVTova AT TNV TIOALTIOTIKY Tapadoomn TwVv Bvikwv opadwyv, Tov évvopo Blo Twv
omolwv puBuifovv, amoteAovv 8 oTolXElX TNG EBVIKNG TALTOTNTAG TOU KABE
€0voug, Sounuéva emi ™ Pdoel TwV BLOTIKOV AVAYK®OV TNG CUYKEKPLUEVNG
KOLWVWVIKNG opadag» (BAayomoviog 1999: 29).

II. Forum shopping kot eAANViK6 181w Tiko 81eOvEg Sikato

To el81kOTEPO AVTIKEILEVO TOV KELUEVOL IOV UETAPPALETUL OYETI(ETAL UE
TO QULVOUEVO TOV forum shopping oTIS VTTOOECELS CUKO@AVTIKNG SUCENUNOTG
Tov TeAovvtal péow Awdiktvov. Eivar afloonueiwto 6Tl 01O KElpevo
avoAVOVTAL VOMIKEG €VVoleG Kal Bewpleg TOU TPOEPYOVTAL OO  VOULKA
ovoTNHATA SLAPOoPWV KPATwVY, evtog Kal €ktog EE. To yeyovog autd BEtel
SUOKOALEG Yl TO HETAPPAOCTI, KAOWGS ATALTE], 0E OPLOUEVES TIEPLTITWOELS, EPEVVA
OTO VOULKO GCUOTNUA TOU KABEVOS ATO TA AVAPEPOUEVA KPATN TIPOKELUEVOL VI
emitevyOel Pl MANPEOTEPT YVWOT TOU QVTIKEWMEVOU TIov peta@paletat To
TPOPANUA aUTO @AVTAlEL AKOUA HEYAAUTEPO OTAV HETAED TWV TAPATIAVG
KPATWV UTIAPYXOUV Kl KPATY HE VOUKES TTAPASOOELS SLPOPETIKEG ATIO AUTNV
™m¢ eAnviknG. Ipokettal ywx kpdatn, SnAadn, 6Tws to Hvwuévo BaciAelo kat n
IpAavSia Tta omola akoAovBoUv TIG TAPASOCES TOU  Kowodikalov 1
ayylooaéovikov Sikaiov (common law), evw 1 EAAGSa kal Ta TepLloootepa KPATN
™m¢ Evpwmng akolovBolv to nrepwtikd Sikato (civil law). Ot Sta@opég petahd
TwV V0 AUTWV OLKOYEVELWV SIKaiov SNULOVPYEL Kal apKETA TPORAUATA GTO
HETAPPUOTY), KHBwWG TTOAAOL OpOL KAl EVVOLEG TNG XS KaTtnyoplag eival dyvwota
otV aAAn. Ot kOpLeg SLa@PopES Twv SV0 AUTWV SIKALKWOV CUOTNHATWY KoL TA
TPOBAUATA TOU €VEEXOUEVWSG OSNUOVPYOUV OTO HETAPPACTI] avaAvovTal
TAPAKATW 0TO Ke@AAaLo 3.11.

Ev oyl Twv (INMUATwV auTwVv Tov gyeipovTal, KpIVETAL amapaitnTo 6To
ONUElD aUTO Va SLEVKPLVIOTOUV OPLOPEVEG EVVOLEG Yl VA YIVEL TILO €VKOAX
KATAVONTO TO KEIUEVO.

‘Eva amd ta Bacik@ oTolyela TOU KEWWEVOU QTIOTEAEL TO PALVOUEVO TOV
forum shopping, To omolo 0T EAANVIKA HETAPEPETAL WG dypa StkaoTnpiov? 1
kataotpatiynon Sikaoctnpiov’ xat e8ikotepa oto forum shopping 6tav autod
AapBavel ywpa og VTOBEGELS CUKOPAVTIKNG SuoENUNoNG péow Awadiktuou. H
OUVOALKT] LEAETN OTNV OTIOLX EVTIACOETAL TO TIPWTOTUTIO KEIUEVO EPEVVA VOULKA
(NTNUATA TIOV PTOPEL VA TTPOKVYPOUV OTIG TIEPLTITWOELS TIOV 1) &SN TIpAgn g
OUKO@OVTIKNG SUCENUNONG TEAEITAL HECW ALASIKTUOU, EPEVVWOVTAS ESIKOTEPQA
TO awvopevo tov forum shopping ot VTTOOETELS AUTES.

Apxka, €lval KATavonToO OTL TO YEVIKOTEPO TEPLEXOUEVO TOU KELUEVOL
agopd To medio Touv WBWTIKOV SleBvovg Sikaiov, To omoio puvBuilel To
eappootéo  Oikalo petall Sikalwv Sla@épwv TOAITEWWV TOU  LoYVOLV
TapaAAnAa o€ gl oxéomn pe otolyeia aArodamomrag (Mpappatikakn-AAeEiov

2 ZOpewva pe Tov oplopd mov Sivetal amd toug Mpappatikakn-AAegiov, anacwwnn-Maocid kat
Baoakdkn (2012: XXXIII).
3 Kata tov oplopd mov Sivovv ot Mapmovkng-AaBpadog (2013: 6).



2012: 21). M tetolx oxéon v@lotatat .. 0Tav o dyyAog A ka1 yepuavida B
OKOTIELOLV Vi VI0BETNGOVV ToV EAAnva avAtko I' kat TiBetal To NTNUa Yo To
molo Sikato B e@appootel yia v vioBeoia. [TpokelTal yia pia SLWTIKY Evvoun
oxéon pe otolxela aAAoSamoTnTag, N oMol EVEPYOTOLEL TO OIWTIKO SleBVEG
Silkato kal, wg ek TOUTOV, TO EPAPHOCTED SIKALO KATA TO omolo B emAvBolv Ta
Stdopa (nmuata mov Ba avakvpouv (Mapmovkng & Aafpddog 2013: 1).

To kaBe kpdTog £xel TOUG S1KOVG TOU KAVOVES IOLWTIKOV SleBvoug Sikaiov
mov kaBopilouv mowo Sikawo (aArodamd 1N eyxwplo) Ba e@appootel. Ot
OTNUAVTIKOTEPOL ATIO AVTOVG TOUG KAVOVES ELVAL OL KAVOVES GUVOETEWS 1| KAVOVEG
OUYKPOUOEWS, oL omoiol kaBopllovv To €@aPUOCoTED Sikalo KAl amoTeAoVV TOV
KOPHO TOU 8w TIKOV SleBvoug Sikaiov Twv TeEPLocOTEpWVY KpaATwV. Ol KAVOVEG
ouvvdéoews epAapavouy, HeTag) AAAWYV, Evav oUVSEoUo 0 0TI0l0G CUVSEEL TNV
ekaotote évvopun oxéon (M pvbuiotéa oxéon) pe to Sikao mov Ba e@apuooTel
enl auTG. ZUvdeopol pmopel va elvat 1 IBayEVELd, 1] KATOLKIA TOU EVAYOUEVOD, T
€8pa TOU VoUKoU MpoowToL K.A. ' mapddetypa, to dpbpo 10 tou AcTikov
Kwdwka opilel 0TL 1 tkavoTnTa TOU VouilkoU mpoowtov pubuiletal amd to dikato
¢ é6pag Tou, OMOU O OUVEEoHOG UETAEY TNG €vvoung oxéong Kol TOU
eQaPUOoTEOL SIKalov elval 1 €8pa TOU VOULKOU TPOCWTOU O€ [l ywpa X
(Tpappatikakn-Aiegiov 2012: 28). Ot kavoves autol dAAQ Kal oL SIKOVOULKOL
KAVOVEG elval TOavO TIOAAEG (POPEG VA EMITPETOVY GTOV SLASIKO Vo ETIAEEEL TO
SikaoTnplo Tov Ba eQappidceL TO E@apooTED Sikalo To omoio Ba odnynoeL otV
OUUQEPOTEPT] OVCLACTIKN AVon TGS Sagopas (Ipappatikakn-Alegiov 2012:
385), va 08nyolv dnAadn 6€ TEPLOCOTEPA TOV EVOG EQAPUOOTEN SIKOLA ETIL LLOG
EVVOUNG oXEOMG.

To forum shopping, am6 v GAAN, ATOTEAEL (Lot LOPPT] KATACTPATHYNONG
Sikalov. H kataoctpatiynon OSwkaiov, yevikd, a@opd otn HeTafoAn Twv
TPAYUATIKOV TEPIOTATIKWV HLIAG EVVOUNG OXEONG UE OKOTIO TNV E€QAPHOYN
KAVOVWV SIKAlOU SLA@OPETIKWY AT QUTOUG IOV KAVOVIKG Ba e@apuolovtav
(Baothakakng 2012: 109). H kataoTtpatiynon aut UTOPEL va a@opd ITE TO
medio Tov ovoLaoTIKOU Sikaiov gite To TeSio Tov Sikovoutkov Swkatov. To forum
shopping a@opd TNV KATAGTPATIYNOT) O€ £TiMeSO StkovoukoL SleBvoig Sikaiov
KO EXEL OKOTIO TNV UTIAYWYT) HLXG SLA@Oopag K HEPOUG EVOG €K TV Sladikwv o
Sikatodooia Twv Sikaotnplwv €vOG KPATOUS SL@OpPETIKOV ATO E€KEIVO TOU
omoiov ta Sikaotnpla Ba elyav €€ apxns emAn@Oel g vtoBeons. To uépog ov
KATAOTPATNYEL ETSLOKEL TNV €QAPUOYN EVOS SLUPOPETIKOV KAVOVA GUVEECEWS
Tov Ba Tov 0dnynoel oe Sla@opetikd forum amd AUTO OV KAVOVIKA Ba gixe
EMANQOEl TNG VTTOBEON G KAL XPNOLUOTIOLEITAL EITE YIX TN SLACPAALOT TIPAKTIKWV
SIKOVOULK®WV TAEOVEKTNUATWVY (TL.X. 1] TPOGSOKIA OTL 0T CUYKEKPLUEVT EVVOUN
Taén n vmobeon Oa ekdikaotel TayOTEPA) ElTE Y TO OKOTIO EQPAPUOYNG
EVVOIKOTEPOL OVOLXOTIKOV Sikaiov (Baocakdakng 2012: 111).

Elvat onpavtikod va gxel kaveig vmtoym o1t forum shopping dev vpilotatat
O0tav o SLadkog emAgyeL éva PeTald TTOAAWV €€ apxns apuodiwv Sikactnpiwv
(Baotlakakng 2012: 112). Autd mov Sla@opoToLel TNV €MA0YN] aUTH Ao TO
forum shopping eivar n Vmapén ovvdéopov €€ apxng HETALY NG emMISIKNG
Slaopds kal TG emdeyeioag Sikatodooiag.* [Tapatifetal To mapadelypa tov
Baowakdkn yw to forum shopping (2012: 111): 6tav o evaywv X, B€Aovtag va

+'0mws avagépetal otn oA, 6 ™G peEAETNG Tou ZupPBovAiiov ™G Evpwng mov
HETAPPATETAL OTNV TTAPOVOA.



QTO@UYEL TNV €KSIKAOT TNG AywYNS amd Ta Sikaotinpla g xwpag A, omov o Y,
avtiovpufairdpevog tov X oe cuPBacn TWANONG, EXEL TNV KATOLKIX TOV, ATIOKTA
0 (8¢ katowkia otn xwpa B, TG omolag oL okeleg SIKOVOMIKEG SLATAEELG
TPofAETOUVY OTL Ta SikaoTPLd ™G Exouv S1ebvr) SikatoSooia OTAV 0 EVAYwV €XEL
ekel TNV KaTowKi TOU. TN GUYKEKPLUEVT] TEPIMTTWOT VTAPXEL oVVOEGHOG (1)
KATOLKIQ TOU eVayopHEVOU) HETAEY TOU EQAPUOOTEOL SIKAIOU TNG YWpPag A Kol
™G SLPOopPAg, v 0 X OKOTIH®WG XAAALEL TO TIPAYUATIKO AUTO TIEPLOTATIKO WOTE
N Sla@opd tov va ekdikaotel ot xwpa B. Av amd v apxn vmpxe cVVEECTHOG
oV va 08nyel o€ Sikalodocia TOo0 TwV SIKAoTNPIWV TG XWPAG A 600 KAl TWV
Sikaotnpiwv ™G xwpag B, toéte dev Ba vmmpxe (tnua forum shopping aAAa
amAn emtdoyn forum amd tov evayovta HetadV TOAAWY approSiwv.

Inuewwvetal oto onuelo autd otL to forum shopping €xel Syydoel ™
Bewpla WG TPOG TN «KVOULHOTNTA» TOU KAl TO KATA OGO Bewpeltat Bepito 1 oxL
Oplopévol Bewpntikol BAEmovv to forum shopping ocav katt avemBOuNTO, KATL
IOV TIPETIEL VA AVTIUETWTILOTEL Kol va «e&aAewpbei» (Petsche 2011: 1006). O
BaoWakdkng emonuaivel 0Tl B TPEMEL TOAV OUVETA KAVEIG Vo EKPEPEL
amadlwTik Kplon Yy TNV TPAKTIK avuth, O0TL 6ev amotedel akplpwg
mapafioon tov vopov (Baoclakakng 2012: 112). ZTI§ XWPES TOU KOWOSIKA{OV
éxel avamtuxBel o punyaviopdg tov forum non conveniens, TG SuvaTOTNTOS
SMAadn Tov SikaoTnpiov oL EMAEYETAL VA aTOTOLE(TAL TNG SikaloSooiag Tovu
otav kpivel 6TL 6ev Ba elval TTpOG@OPN, oAV TPOTIOG AVTIUETWTILONG TOV forum
shopping. H cuykekpuévn Bewpia avarvetal otnv evotnta 10 Tou Kelpévou Tov
ueta@paletat. Tetoleg TPAKTIKEG Oev  e@apuolovtal amd Ta EAANVIKA
Sikaotpla. O Aafpdadog mpoteivel wG TPOTO AVTIUETWTIONG TOU forum
shopping tn un avayvaplon g aAAoSamg amo@Acews A0Yw TIPOGKPOVOTG 0T
dnuoota taén tov forum (2013: 18).

O ovuykekplévoG OpoG HECA OTO KEIUEVO ETAEYETAL va  a@eDel
AUETAPPAOTOG. MeydAo HEPOG TNG TEXVIKNG O0POAOYLAG TOU OLwTIKOV SteBvoug
Sikaiov SlapopEwONke 0T AATWVIK OAAQ KAl 0 AAAEG YAWOOEG, LE TOUG
EeVOYAWOO0UG aUTOVG OpoUS va €xouv KablepwBel 0To PEYQAVTEPO PEPOG TNG
BBAoypapiag kat TG £pevvag. AOYw TOU AVTIKELWEVOU TOU KAGSOU QUTOU TOU
Sikailov €gouv EMKPATNOEL AUTOL Ol OpoL SIEBVWOG KAl ATAVIWVTUL OE OAEG TIG
EVVOUEG TAEELG SLEVKOAVVOVTAG TNV 0POAOYLKI] KATAVONOT KAl TN GUYKALOT) TWV
apxwv Tov oUyXpovou WIwTkoV Sikaiov ([Mapmovxkng & AaBpadog 2013: 5).
Alatnpeltal ) pop@1n Tov 6POL GTNV AYYALKY YAWOOA, SLOTL KOl 0TA TIEPLOCOTEPA
Epya KoL SNUOGLEVCELS 0 OPOG SlaTnPElTaL £TOL KAl B HTTOPOVOE VA TIEL KAVEIG OTL
TAE0V €xel KaBlepwOel pe TN pop@n avtr). AAAwote katd Tov Baocakaxkn (2012:
112) o ayyAikdg 6pog xpnoLUoToLETAL aTtd TNV EAANVIKY Bewpia TTapdAAnAa e
™MV EAANVIKN ToV petagpaon (aypa dikaotnpiov).

TéAog, onuel®VETAL OTL KL TO forum YpnOLOTIOLETAL WG £XEL SLOTL £TOL
éxel kablepwbel otnv oporoyia Tov WLWTIKOV SlEBvovs Sikaiov. To forum
amOTEAEL TO KPATOG TOL Skalovtog Sikacth, Tou Sikactnpiov SnAadn movu
eMAapuBavetal TG vToHeoNG.

Y10 onueio autd KPIVETUL ONUAVTIKO Va YIVEL pa akopa Tapatipnon. To
KEIUEVO ETMIKEVTPWVETAL OTA VOULKE (NTHATA TIOU OVOKUTITOUV KATA TLG
TIEPLTITWOELS EYKANUATWY GUKOQAVTIKNG Suo@NUNoNG, N oTola eK@pAleETAL UE
Tov O0po defamation. O 06pog, ovupwva pe to IATE, peta@paletal wg



OUKOQPQVTIKY) Svo@EnuNons® kuplwg, oAAQ evtomiletal Kot wg Sdvoprunon®. O
eAMnvikdg Mowikdg Kwdikag avayvwpilel t0oo v amArn Suc@nunon 600 Kat T
OUKO@OVTLIKI WG ddikeg mpagels, ota apBpa 362 kat 363 avtiotoyya. To kelpevo
QOYOAELTAL PE TIG EVVOUEG TATELG CUYKEKPLUEVWV KPATWV HEAWV TOU ZupfSovAiov
™m¢ Euvpwmmg, ot omoleg TO TEPLEXOHEVO KAL T €vvold  TOU  OPOV
SlaopoTolovvtal eAa@Pws o€ oxEon ME TO €AAnViKO Sikawo. Evwy o 6pog
defamation ota eEAANVIKA PUTOPEL Vo PETa@PaoBel TOGO w¢ Suoprunon, 660 Kal
WG OUKOPAVTIKY) SUGEHUNGT, SNUOVPYEITAL Pl CUYXUOT WG TIPOG TO VOUIKO Kal
EVVOLOAOYIKO TEPLEXOUEVO TOU OPOU OTO MAAICLO TOU GUYKEKPLUEVOU KELUEVOD,
KaBwg To €AANVIKO TOWIKO Sikalo avayvwpilel kat TG SV0 €Vvoleg g
Eexwplotég adikeg mpagelg. EWdikd av Adfel kavelg vmoyn 4TL 0 KAVOVIoUOG
Bpu&éAdeg Ibis otnv eAAnvikn] yAwooa otn okéyrn 16 Tpwv TO Kelpevo Tov
KOVOVIOHOU ava@EPETaL oTov 0po defamation wg Svoprunon, to TPOLANUQ
TIEPIMTAEKETAL AKOPA TEPLOoOTEPO.”To (NTNUA QUTO AVOAVETAL TIEPALTEPW OF
EMOUEVO Ke@dAato (3.1).

III. Nopuk1) YAWGO O KoL VOULKT] LETA@pPaoN

It ovuvéxelr, KpIVETAL amapaltnTo Vo YIVEL ava@opd Oe OpPLOHEVA
XAPAKTNPLOTIKA TNG VOUIKNG YAWooag Tou Stadpapatilouv onpaviikd poAo
KATA TN peTa@paoTiky Stadikaoia. H vouikny yAwooa, katd toug Baisovt &
Kpwma (2014: 24), amotelel vmokatnyopia g I'evikng Mwooag kat eivat pa
[Mwooa yw Edikovg Zkomovg (I'EX) kat eldikotepa pa Osopxn Mwooa ya
Eldikovg XxomoUg (OElEX), m omola epgavitel Sidpopa kat Saitepa
xapaktnplotika. H vouikn yAwooa, 0mwg kat kaBe OETEZ, Aertovpyel péoa oe
EVa OPLOUEVO KOLVWVIKO TIAXIOLO KL [LE EVAV OPLOUEVO ETILKOLVWVLIAKO OKOTIO. AgV
VOEITUL 1 VOULKI] YAWOOO QTOKOUUEVT) ATIO TO KOLWWVIKO TEPLBAAAOV Kol TN
VOULKT Ttapadoom mov v TepBdAdel. ElSikOTepa, 1 VOULIKY) YAWGoo polpdadetoal
HEV oplopéva YapaktnploTikd pe ™ levikn Tlwooa, Opwg mapovolalel
ONUAVTIKEG  AEELAOYIKEG, OUVTAKTIKEG, KELUEVIKEG KOl TPAYUATOAOYLIKEG
SLLPOPOTIOMOELG, TIOU KAVOUV QUTH TN YAWOOQ HOVASIKY WG TEXVIKN YAWOOW
(BaAeovtig & Kpwumag 2014: 30). Autd ta 18laitepa XapaKINPLoTIKA ival TTov
KaBloToUV TN VOUIKY YAWooa OSla@OopeTIK amd Tnv  kKabopllovpévn,
OUVIOTWVTAG TA AEYOUEVA LVPOAOYIKA XAPAKTNPLOTIKA TNG VOUIKNG YAWOGAS
(BAaxomovAog 1999: 89). Mepikég amd auTEG TIG WOLTEPOTNTES ElvaL: 1) Xp1on
TePIMAOKOL Kat Slaitepov voukol AeEIA0Yiov, 1) TUTIKY KAl ATIPOCWTN cVVTALN
o€ ovvduvaopud pe pakpomepiodo Adyo kal To ampoécowTto V@os (Baieovtng &
Kpwumag 2014: 32).

Amo v GAAN, N voukn opoAoyia amoTeAEl avaykaio vTToOKaTHYopia TG
VOULKNG YAWOOOG, HETAEY KAl AAAWV E6LWV YAWOOTIKWV UECWY EKPPACNS, KATA

5 https://iate.europa.eu/search/standard/result/1616232346057/1

6 https://iate.europa.eu/search/standard/result/1616232346057/1

7 Kavoviopédg (EE) 1215/2012 tov Evpwmaiko KowvofovAiov kat tov Zuppoviiov, Stabéaipog
oTOV oVvbeopo https://eur-lex.europa.eu/legal-
content/EL/TXT/PDF/?uri=CELEX:02012R1215-20150226&qid=1604773323907&from=EN yia
™mv eAnvikn YAwooa Ko oTov oLV8EGO https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:02012R1215-20150226&qid=1604773323907 &from=EN
yla TV ayYAIKH YAQ GO Q.
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Toug BaAeovtn kat Kpumd, 0Twe oL 0TePEOTUTIEG EKPPATELS, TA ETILPPTHATA, OL
WSlaitepol TpdmoL cuvtadng kat dev Ba pemeL va cuyxéetal pe avtn (Baieovtig
& Kpwumag 2014: 42). AAAwote, katd Tov ZTapdtn: «Ta YAwoowkd otolyeia mov
XPNOLUOTIOLOVVTAL OTOUG KAVOVEG SIKAIOU KL TGO TOUG VOULKOUG, WG ETL TO
TAg(loTOV, AQVTAOVVTAL AT TNV €KAOTOTE KAOOUAOUUEVT (PUOLKY YAwooa 1
StamAdBovtal wg texViKol vopkol 6pol» (Ztapdtng 2009: 77). Etoy, n vouukn
YAwooa tepAapfavel ToAAd ototyeia g Mevikng MAwooag og cuvSuacuo e ™
xpnom opoAoylag.

TUVETIWG, €lval Katavontd OTL 1| VOUIKN] YAWOOQ TAPOUCLAlEL TIOAAEG
OLATEPOTNTEG KAL XAPAKTNPLOTIKA, KAOIOTWVTAG KAl TN UETAPPAOCT] TNG HlX
Stadikaoia pe WOlaitepn @von. H HETA@PAOT VOUIKWOV KEWWEVWV ATIOKTA X
BapVTnTa SlaopeTiky] amd AAAa €61 peTA@pPAONS, KABWG PHEYAAO HEPOG TWV
VOUK®OV HETAPPACUATWVY £XOUV SECUEVUTIKI OXVU KOL ONUAVTIKEG EVVOLES
OUVETIELEG.

AOYw akplBw¢ auTnig ™G OTEVIG OXEONG TNG YAWOOAG TOU SIKAlov [E TO
(610 TO SIKNLO KOl TOV VOO €V YEVEL KL WG EK TOUTOU HE EVA ONUAVTIKO HEPOG TNG
KOLVWVIKNG KAl TTOALTIKNG (WG TWV CUYXPOVWV KOLVWVLWOYV, EIVAL ONUAVTIKO Kal
0 HUETAPPAOCTNG VA €XEL EMYVWOTN AUTNG NG oUVEeong Tou Sikaiov pe tnv
KOWWVIK, WOTE VA TNV UTINPETNOEL HECA ATIO TNV €pyacia Tou 0660 KaAUTEPQ
umopet. EEdAAov, 6Ttws vmoypappilel kat o BAaxdTouAog, 1 HETAPPAOCT] VOULK®DV
KEWWLEVWV KATEYEL TIOAVOVVOETO XapaKTpa, SLOTL EKTOG ATO TNV EUTAOKN 600
SLLPOPETIKWV YAWOOWV-TIOALITIOUWY 0T HETAPPACTIKNY Stadikacia, Exovpe va
KAVOUUE KL HE TNV €EUTAOKN 6V0 SLHQOPETIKWV VOUIKWV GCUCTNUATWY
(BAaxomovAog 1999: 22). [Ipémel, AoLmOV, 0 HETAPPACTNG VOULKWY KELLEVWV VA
KATEXEL KAL VA KATAVOEL TN (UOT TOU SIKA{OU KoL TNG VOULKNG YAWO OGS, KABWE
KOl TNG EMPPONS TIOU 1) TEAELTAlX £XEL 0T VOLKT peTa@paot (Cao 2007: 7).

IV. Ta§lvouno€Lg Kat 6KOTOG TG VOULLKTG LETAQPAGTC

Ta vouwka kelpeva oe ypamt pop@n pmopouvv va tatlvounbouvv oe
TéooePLS Paoikég Katnyopies katd v Cao: o) VOHOBETIKA Kelpeva, OTIWGS TA
€OVIKG ovvtaypata kal ot vopobeoieg, ot Sebvelg ouvvbnkes, B) SikaoTika
Kelpeva, Ta omola TapAyovTal KATA TN SLAPKELX SIKAOTIKWOV SLHSIKACLWV A0
SIKAOTEG 1) AAAEG SLOIKNTIKEG APYES, Y) AKASTLATKA VOULKA KEIPEVA TIPOEPYOUEVT
amd SLa@opous SIKNYOPOUS 1] akadNUAIKOUE TOU KAASOU Kol §) ISLWTIKA VOULKA
Kelpueva, ota omola ocvumepAapfavovtal Kelpeva ypappéva amo Siknyopoug,
Omws ovpuPoraia, ovuPacelg picbwong, Swabnkes k.&. (Cao 2007: 9). To
OUYKEKPILUEVO VOULIKO KelUeEVO KpiveTtal OTL avikel otnv Tpitn kKatnyoplq,
OUUP®VA UE TA TIHPATIAV®.

Eival, €toL, @avepd OTL Ta VOUIKA KE(peEVH UTTOPOUV va £XOUV TOLKIAX
avTIKe(peVa Kol SLa@opPovg oKOTOUG, AVAAOYX WE TOV OUVTAKTN TOUG KOl TO
mepBaAiov 1 To Becpko 6pyavo ato To oTolo TTpoépxovtal 1 ekdidovtal Qg ek
TOUTOV, 1] LETAQPPAOT EVOG VOULKOU KELLEVOU ATIO Lo YAWOGA-TNYT) 6€V AOTEAEL
LOVO T1 HETAPOPA ULAG TIANPO@OPING 1) HlaG Evvolag atmd T YAWoo aQuTh oTh
YAwooa-otoxo. H YAwooa Tou Sikaiov piag xwpag ECWKAEEL OAEG TIG APYES KAL
™mv Sl ™ @VvoM ™G VOUIKNG TapAdoong Kal Tou Sikalikol GUGTHUATOS TNG
YAwooag autng. Me tn vopkn petdepaon amd éva SIKaKO ocUoTNUX CE Eva
GAAO, UETA@EPOVTAL HECW TOU UETAPPACUATOG OTOLXEL HIXG  VOULKNG
Tapadoomg o€ pat AAAN.



H vouikn petagpaon, e§dAdov, pmopel va StakplBel katd v Cao o€ TpeLg
KaTtnyopleg, avaloya He TOV O0KOTO TOL peta@pacpatos (Cao 2007: 10-12).
'EToL, umopel va £X€L KAVOVIGTIKO OKOTIO, OTAV CUVTAGCOVTAL THVTOXPOVA VOUIKA
KEIUEVU OE TEPLOCOTEPES ATIO UL YAWOOESG, OTIWG cupPaivel Le TIG 0dNyleg kal Ta
kaBe eldovg kKavovioTika kelpeva mov ekbidet 1 Evpwmaiky Evwon. Xt
OUVEXEWX, O OKOTOG MUTOPEL va elval amAWG TANPO@OPLAKOS, KATL TO OTolo
ovpaivel 0Tav PETAPPATOVTAL EBVIKA CUVTAYUATH KAl VOHoBeoieg 1] SIKAOTIKES
ATOPACELS OE UL YAWOON-0TOXO LE LOVO OKOTIO TNV TANPO@POPTOT] TOU KOLVOU
Kol Xwpis kapla SEoCPEVTIKN OoXV. ZTNV KATNYOopLlo aUTI) AVIIKEL KL TO KEIUEVO
oV peTa@paletal otnv mapoVoa epyacio. TEAOG, pla VOULKN HETA@PAOT UTTOPEL
VO EXEL YEVIKO VOULKO 1) SIKAOTIKO OKOTIO, OTIWG GLUUPBaivVEL UE TN HETAPPACT) EVOG
EYYPAPOUL TPOG YVvwon Tov Sikactnpiov 1 cav amodeiktikd otolyeio (Cao 2007:
12).

Y& yevikOTEPO TAQLOl0, TPETEL Vo onuewwBel OTL Péow TNG VOULKNG
HETAPPAOTNG OUVTEAEITAL EVAG SATIOATIOUIKOS SLAA0YOG METAED TPWTOTUTIOV
KOl LETAPPACUATOG UE L8LAlTEPT), AVAAOYA TNV TEPITTWOT, ETKOVWVLIAKY agia.
['a To A6yo auTd, elvatl onuavtiko Kat o (8log o Adyog (discourse) Tou KELUEVOL-
TNYN VA €EETATETAL KUL TIEPA ATIO TO YAWOOIKO KOUUATL Aapfavovtag utoym to
EMKOWVWVINKO TePIBaAAoV Tov TePLBAAAEL TO Kelpevo, OAAA KAl TNV
ETIKOLVWVLOKN KATAOTHOT TIOU KaAeltatl va eEutmpetnoet (BAaxomovAog 2014:
70). EEGAdov, o (810G 0 0pog (discourse) PHETAPEPETAL OTA EAANVIKA WG «AdY0G/
ouvvexng Adyoc» (Fromkin & Rodman & Hyams 2003: 778) kat xpnopomoleital
LLE TNV £VvoLla TNG «XPNONS TNG YAWooag», SnAadr T xpron TG YAWGOoAS LE T
Hop®1 Hag Kowwvikng Tpaktiknig (Fairclough 1995: 7) 1 wg «éva Slakpltod
UTIOGUVOAO TNG YAWOGOOG TO OTO(0 XPNOWOTIOLEITAL YA OUYKEKPLUEVOUS
KOLWVWVIKOUG 1] Be0UIKOUG O0KOTIOUG»S, OTIwG auTOL TNG VOUIKNG YAWOOHG TIOU
avoAVBNKAV TAPATAVW®.

8 YOp@wva pe Tov oplopd Tou Sivetar omv €vvola Ttov Adyou (discourse) katd TO
http://www.greek-
language.gr/greekLang/modern greek/tools/lexica/glossology/show.html?id=326&fbclid=IwA

R3purMRuR51ihlaepve9R]Xku4WiQcaXdzt9SIWWD-gUIDDLzEaunnad1Q
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2. META®PAXH

I[TPOXAIOPIZMOX ITAPAI'ONTQN I1OY MIIOPEI NA EIITHPEAXOYN
TO @®AINOMENO TOY FORUM SHOPPING ZXE YIIOOEXEIX
L2YKOPANTIKHXE AYXOPHMHXHYE

0 evaywv/m evayovoq, TIPOKELUEVOL va eTAEEEL To forum oTo omolo 1 vTTOBeoN
Tou/TNG Ba €xel TIC KOAUTEPEG TPOOMTIKEG emituxiag, Ba Aafel vmoym
QVTIKELLEVIKA XAPAKTNPLOTIKA SIAPOPWV VOUIK®OV TAALCIWV — EVOWHATWHEVA
TO0O0 0TN vouoBeoia 660 KL GTNV TPAKTIKN Kol Pe SLTTH PUOT), SIKOVOLLKY] Kal
OUCLAOTIKN - KOl Ba EKTIUNOEL TA TAEOVEKTNUATH KOL UELOVEKTIUATA TIOU
SuVNTIKG aVTA TTapovaLdlovy yla TV EKPaom ¢ vmobeong. TETolol TapayovTeg
UTTOpOoVV, £TOL VA EMNPEACOVV TO @alvopevo Tov forum shopping kavovtag pia
Sikatodooia Lo PALKY] KAl EAKUCTIKN 0€ 0XE0T HE tilot GAAT).

H emidoyn tov forum eival umopel va emmpeactel TOGO ATO AVTIKELEVIKOUS OGO
KOl ATTO VTIOKELUEVIKOVG TTAPAYOVTEG. AUTA T KivnTpa pmopel va eival Beputa 1
abéuta ¢ mpog TN @LOoN Toug (M. N APM 600 TO SUVATOV UEYAAVTEPNG
amo{nuiwong 1 n PAGBN TOL EVAYOUEVOL/TNG EVAYOUEVNG T 1) OATIOCLWTINGN
KPLOWWV amOPEWVY OXETIKA PE {NTHHATA STLOCLOU GUUPEPOVTOG), IE TO SEVTEPO
va looduvapel SUVITIKA e KATAXPNOTN SIKAWUATWVY.4 ATTO auTiv TV dmoym,
pémel va §00el Tpocoy oto pOA0 TWV VOUIKWY CUUBOVAWY TOU QEPOVV TNV
N6 gvBvVN va amoBappuvouv to forum shopping oTIS TEPIMTWOELS KATA TIG
oToleg 0 evaywv/n evayovoa Sev Spa cUp@wvVa pe TV KaAn tiotn. Eve aut n
HeAétn Sev  eufablvel oe TMEPALTEPW AVAALOTN YIA TNV EMAYYEAUATIKN
deovtoAoyia TwVv SIKNYOpwV, aUTI 1 TTAELPA TPETEL Vo AapaveTtal vTtoyn otav
ylvetat ava@opd oto {tnpa Tov forum shopping Kot Tov AVTIKTUTIOV IOV AVTO
EXEL 0NV eAevBepla TG EKPPAONG ATIO Lot EVPVTEPT TIOALTLKT] OTITIKT).

Ev® To avTikeipevo autig TG HEAETNGS Sev emiTpEmel P S1e€oSikn avaAvon Twv
VOUK®WV TAdoiwv 0Awv Twv kpatwv pedwv touv XItTE, avty n evommta Oa
ETILYELPTOEL VA SLAKPIVEL TOUG TILO LUV OLOUEVOUG TTAPAYOVTES TIOV GUUPBAAAOLY
oTnV €AoY Tov forum kat ov, £1ol, (cwg emnpealovv To @aLvopeVO Tov forum
shopping. [Ipémel va onpewwBel 6TL TETOLOL TAPAYOVTES, £WG Eva onpelo, pmopel
va oxeTICovTal HETadD TOUG KAL LEPLKOL aTtO AU TOVG (WG ATTAVTWVTUL CWPEVTIKA
o€ pia povo évvoun taén 1 miaioto.

1)IpoBsopicg Tapaypa@ng

OL TpoBeapies Tapaypa@ng ival Ta XpPOVIKA TAXICLA HEGA OTA OTOlX UTTOPEL O
EVAYWV/M EVAYOUON VO TIPOC@PUYEL EVTILOV EVOS SiKaoTnpiov. XTIS VTTOBETELS
OUKO@OVTIKNG Suo@nunong, 600 peyaAvTtepn eival 1 pobeopia Tapaypa@ng,
TOO0 UEYAAVTEPOS elval kKal o Kivduvog yla to/tn Snuovpyo s SAwong va
méoel Bupa forum shopping.

46 Agite T KEQAAQO 11T EVOTTA 9 YIat TEPLOGATEPEG TIAN POQPOPIES.
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Ta Sikaotpla, ywx va mpoodlopiocovv av pia vtdBeon €xel Ttapaypa@et 1 OxL,
ouvnBws avatpéxovv eite ot vopobeosia Touv kpdtoug Tov forum (OTIG XWPES
TOU KOLVOSIKaloV oL TipoBeopieg Tapaypa@ng Bewpovvtal NTNUa SIKOVOULKOU
Sikatov Tov SiEmeTaL Ao ™ lex fori), | 0TO EQAPUOOTEO OVCLAOTIKO Sikalo (0TS
XWPES TOV NMEPWTIKOV SIKALOV 0L TPoBETIEG TApaypaP§ BEwpPOUVTAL YEVIKA
{NTNHA TOV 0VOLKOTIKOV SIKALOV, IOV, CUVETIWSG, SLETovTaL amd 1 lex causae). O
EVAYwV/N evayovoa UTOPEl €ToL va emSIWEEL TNV apxn] NG EVVOIKOTEPNG
pUOULONG TTOV Elval EQAPUOCTEN OTIG TIPOOECHIES TTAPAYPAPTIG OE SLAPOPETIKES
dikalodooieg.

Evw 1 Sldpkeld Toug pmopel va Sta@épel amod éva KpATog HEAOG o€ éval AAAO, oL
eQappootées  Tpobeopieg  mapaypa@ng o€ UTOOECELS  OUKO@AVTIKNG
SuoEnunong etvat cuvnBwe PKpES. I'a Tapadelypa, CUUEWVA E TOV OUKPAVIKO
AoTIKO KWOKa, T Tpobeopia Tapaypa@nsg ylwx Tnv AoKnon aywyns yux
OUKO@QVTIKI] Suoc@nunon elvat éva €tog amod v nuepounvia dnpocicvong M
Stadoong G SUCENULOTIKNG SNAWOTNG 1] ATIO TNV NUEPOUNVIA KATA TNV OTolx 0
evaywv/n evayovoa élafe yvwon 1 elxe T Suvatdémmta va A&fel yvwon g
Suadoong ota péoa pHaldlkng evnuépwons. H pwowkn kat 1 Toupkikn vopobeoia
opllouv povoetels TpoBeopies Tapaypa@ng Zuva@n XPOVIKA TAxiola
amavtovtal ot vopobesia tov Hvwuévou Baoieiov ya ) Svo@nunon?’ kat
otov IpAavdikd Nopo mept Avo@nunong tov 2009 (Irish Defamation Act 2009)%8.

Q0T600, TOCO WKPEG TEPiOSOL TApPAYPAPNG UTOPEL YEVIKA Vo apBolv amo Ta
Sikaotpla 0tav yivetal emiKANOM VOUHUWY AOYWV Yl TNV QLTLOAOYNON TNG
adpavelag. H Suvatotnta twv Sikaotnpiwv va aipouv Kol va mapateivouy
TpoBeouies TapaAypaAPNG ATOTEAEL EvAl OMUAVTIKO €PYUAED YL TOUG SIKACTESG
WOTE VA EMTUXOVV [ Sikain ooppoTiar PETAE) TwV Sadikwv w¢ TPog Ta
SIKALWUATA TOUG 6TO AUEPOANTITO SIKAGTNPLO KAL TNV TIPAYUATIKY TTPOCEQUYY),
OTWG AQUTA KaToxupwvovtal ota apBpa 6, 8 kat 13 g EXAA, Aapfavovrtag
LTIOYM TIS L8LaiTEPES TTEPLOTATELS KABE LTTOOEDOTG.

To xpovikd onpeio apetnpiag yla TOV UTTOAOYLIOUO TWV TIPOOECULOV TTAPAYPAPNS
QTMOTEAEL GAAOV €vaV ONUAVTIKO TAPAYOVTA TIOU TPEMEL Vo An@Oel vmoym.
ZXETIKA {NTNUATH avadelkvoovTal KaAUTepa pe To mapadetypa tov Hvwpévou
Baoielov.

Toppwva pe to Nopo mepl Avo@nunong tov HB tov 1996 (UK Defamation Act
1996), wg xpovikd omueio évapéng ¢ mpobeouiag mapaAypa@NG UTOpel va

470 Nopog ya m Ave@niunon tov 1996 (Defamation Act 1986) mou tpomomoinoe tov Nopo Mapaypa@ng
Tou 1980 (Limitation Act 1980) mepldploe v mpobeopia TapaAypaAP§ TWV AYWYWDV YA GUKOPAVTIKY
Svonunon oe éva £tog (o€ avTIBEDT LLE TOV YEVIKA EQAPUOCTED KAVOVA TV EEL ETMV YA TG adikoTipakies)
amod TNy nuepopnvia dnpocisvong g @epoduevns Svoenuotikig dNAwons. To wg Gvw pEPOG TNG
vopoBeaiag emiTpeTEeL, TTAPOAA AVTE, peyaAUTePT eVEMEla TNV EQAPHOYT| TIPOBES LDV TIHPAYPAPNG, KAOWDG
Ta Sikaot)pla Tov HB Statnpodv v SlakpLtiky Toug evxépela va aipouv pobeopies mapaypa@ng qv
avTd Sukcatodoyeital, AapBavovtag uToOYm TI§ TEPLOTATELS KAOE VTIOOEOMG.

48 TOpewva pe mv evotnta 38(1) tou Nopov mepi Avegriunong tov 2009 (ov tpomomoince v evoTnTa
11 tov Kataotatikov IMapaypagwv touv 1957 [Statute of Limitations 1957]), kaBopiletat mpobeouia
Tapaypa@nG €vog £Toug, oAAG pe Suvatdmrta eméktacn To oAU oe SUo €t émelta amd amd@aon
Swcaopiov €dv ta ovp@épovta TG StkaooVVNG TO ATIALTOVY KAl v 1| TTPocfoAn Tou evdyovtog/ Tng
eviyovoag Ba vTepeixe TG PO POAT|G TOU Evayopévou/TnG evayopevns (av emektevotav 1 mpobeopia
Tapaypa@ns), AapBavovtag vdym Toug AdYou Yl TOUG 0To{0UG 1] AywY] CUKO@AVTIKYG SUG@UMoTS Sev
umopovoe va acknBel Héoa 0To Xpovikd SLAaTUA TOV EVOG ETOUG.
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BewpnBel Oxt povo n mpwtn Snpooievon ™G MAwong aAAd kot kABe
TEPLOTATIKO avadnuocievong 1 peta@ioptwong amd 1o Awadiktvo. Me tov
0AOEVX AVATITUGOOUEVO POAO TOU ALaSIKTUOV, TO 0Ttolo KaBLoTd TNV AN po@opia
TPOGBACIUN VA TACK CTLYUT Kal ato Sla@opeg Tomobeaieg, £xouv avamtuyOel
ocoBapég avnouxieg yl TI§ OUVETELEG VTGS TNG Stdtadng, evBapplvovtag ™
HeTappUOULON TNG Vopobeaiag yia tn Suo@nunon tov HB.

Q¢ gk ToVTOV, 0 Nopog mept Avonunong tov HB tov 2013 (UK Defamation Act
2013) ewodyel évav kavova povadikng dnpocievong (single publication rule), o
omolog opilel OTL N TpoBeopia TAPAYPAPNS YIX TNV ACKNOT AYWYNG EVWTILOV
TwV Sikaoctnpiwv Tov HB pmopel va vmtoAoylotel povo amd tnv nuepounvia g
TPWTNG Snuocicvong. Emepydpeves dnpooieVoelg dev Bewpoivtal oxeTIKEG VTO
QUTI] TNV €VVold, €KTOG OTO TIC TEPLNTWOEL KATA TIG OToleg Sa@épouv
OVCLAOTIKA ATl TNV apxikn dnpocievon. O kavovag ™G povadikng Snpooisvong
QTOOCKOTIEL ETIOMNG OTNV TAPEUTOSION ACKNONG AYWYWV YL GUKOQAVTIKN
Svo@nunon oto HB otav 1 emidikn SMAwon eixe apyikd dnpoocievdel oe GAro
KPATOG Kal avadnuoolevdnke Altyo kapd apyotepa oto HB.

H amovoia evdg TéTolou Kavova povadikng Snuocievong ota €BvikA VOULKA
ovoTnHaTa pmopel va evBappUVEL TTOAAATIAEG EKKPEUEIS SLAPOPEG AVITKOVUOES OE
SlaopeTikég Sikalodooies kal, Pe auTtdV TOV TPOTO, Vo evBappuvel To forum
shopping. Extog amd 1o HB, 0o kavovag povadiknig dSnpocieuong vtapyeL miong
kat ot FaAAia.

KaA) Ipaktikn 5: Zvykekpluéveg kot gOAoya  WkpéG TpoBeopieg
TAPAYPAPNG YIX TIS AYWYEG GUKO@AVTIKNG Suo@nunong opilovtal ca@wg
otnv eBvikn vopobeaia.

KaA1 Mpaktikn 6: O kavdvag povadikrg dnupocisvong kabopilel ca@ns ot
vopoBeoia ™V évapén Twv TPoBECUIOV THPAYPAPNS YlX UTOBECELS
OUKO@QVTLIKNG Sua@1UNoNG.

KaA Mpaktikn 7: Ta Swkaotipla pmopolv va dGpouv TS TPoOeopisg
TAPAYPAPNG ETMEITA ATIO A{TNOT €VOG €K TwV HEPWV, SeSopévou OTL oL
QVTIKELHEVIKEG KOl 0a@WSG Kaboplopuéves mPoUTOOEoELS, OTIWG QUTESG
opilovtal ot oXeTIKN VvopoBeoia, TnpovvTaL

2) To BapoG KaL TO £TiTTES0 amOSeEng

'EVaG onUavTIKOG TapdyovTag Yo Ty emiAoyn tou forum eivat to av to Bdpog
anodeldng (burden of proof) @épeL 0 evaywv/n evayovoa 1 0 evayouevog/ M
evayopévn. Evo ot mowikég Sikeg o KaTnyopoUUEVOG/T KATNYOPOUUEVN
TPOOTATEVETAL ATO TO TEKUNPLO abwoTTAG??, To PApog amodeldns oTIg
TOMTIKEG  Sikeg pmopel va  kataveundel OlA@OPETIKA 0€ SLPOPETIKESG
Sikalodooieg. O yevikOG KAVOVAG OTIG AOTIKEG VTTOBETELS Elval OTL 0 evaywv/ 1
evayovoa @épel To Bapog amddeldng. Qotoéoo, Ta kpdtn UEAN touv Zupfoviiov

49 To tekunplo abwdmrtag mapéxetal St vopov oe OAa ta kpatn péAn tov XtE ota omoia N
OUKOQAVTIKN SUGETUNOT) TIAPAUEVEL TTOLVIKO aSiKN .
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™G Evpwmmng telvouy, wg e€aipeon oTIg VTTOBEGELS CUKOPAVTIKNG SUGETUNOTG,
va petaBetouv to PBdpog amddelEng otov evayduevo/otnv  evayopevn.>0 O
evaywv/n evayovoa eival vmoxpewuévog/n va  amodei§el poévo OTL 0O
evayopuevog/n evayopevn SLESwaoe TNV SUCENULOTIKN TIANPo@OpPIa 1] OTL EKAVE
™V eMSIKN SUCENULOTIKY SNAWON. ZUVETIWG, 0 EVAYOUEVOG/T) EVAYOUEVT) TIPETIEL
va amodel€el 0TL 1 SAwon Tov /¢ elvat aAn 61§ 1) vouun.>t

Tuvnbwg, o evayopevog/mn evayouévn €xel otn SiaBeon tov/ng Std@opa pEca
apuvacs? (., pa mhavoTtnTa va avtiotpéPel To Bapog amodelEng mpog Tov
evayovta/Tnv evayovoa). Qotd00, AUTA TOIKIAAOUY ATIO XWPA COE XWPA ATO
amoym mPooBacIHOTNTAG: OE OPLOUEVA KPATN UEAT M AVTIOTPOEN TOL BApoug
amodelne eivatl o SVoKoAN oe oxéon pe aAda. Tétoleg amokAioelg pumopet va
amOTEAOVV ONUAVTIKO TIapdyovTa ylx to forum shopping.

Evw 1 evamébeon tov Bapoug amodeldng otov evayouevo,/ otnv evayouévn Sev
elval avtiBetn per se ota avOpwmva Sikawpatd tov/Tng>3, to EAAA £xel
oa@ws kpivelt otL N Sikam Sikn kat N WOOTNTA TWV OMAWY, OTIWG AUTA
KATOXLPWVOVTalL amo Tto apbpo 6 tng EXAA, mpémel va Staoc@aAifovtal oTig
UTIOBECELS CUKOPAVTIKNG Suo@nunong O0tav To Papog amodelng evromiletal
KUplwG oTOV evayopevo/otnv evayopévn*. Aaufdavovtag vmoymn autiv tnv
TpoUTO0eDT, TA KpATn HEAN Tou XTE mpémel va Swaoc@aiilovv O0TL Ta péoa
apuvag Tov elval SlaBéoIua 6TOUG EVAYOUEVOUG/OTIS EVAYOUEVEG SeV €XOUV
UTIEP LOALKA TIEPLOPLOUEVO AVTIKEIUEVO.

‘Eva akOpa onpavtikd otolyelo amoé autiv v amoym eival to emimedo ng
anode&ng (standard of proof). H évvola tov emméSov amodeldng ava@EPETal oTo
emimedo PefadTag Kat Tto Pabud TWV AMOSEKTIKWV OTOLXEIWV TIOV
QTALTOVVTAL Yl TNV amodeldn pag vopung agiwong. Ot MEPIMTWOELS KATA TIG
omoieg T0 BapPog amOSelENG PEPEL 0 EVAYOUEVOG/T EVAYOUEVT] KAl TO EMITESO

50 T TapaSetypa, eved cUPPWVA HE TO OUKPAVIKO Sikato To B&pog amddelEns @épel cuvBwWS 0 evaywv/ 1
€VAyouoq, 0TLG UTIOBECELG CUKOPAVTLKYG SUGENUN OGS 0 EVAYOUEVOG/T evaryopévn TipEmel va amodeiel 6TLn
SMAwon tou/mg elvar aAnO1S. ZOp@wva pe To pwotkd Sikato, eV 1) KOAT THOTN TEKUAIPETAL OTIG AOTIKESG
vmoBéoetg, to Mpoedpeio Tou Avirtatov Aikaotnpiov s Pwowrng Opoomovdiag, ot pia ShAwon tov otig 16
MoapTtiov 2016, TpocSidploe TOV TPOTO KATAVOUTS TOU BEpoug amddeldng oTig VTTOBECELS CUKOPAVTIKIG
Svo@nunong wg e8g: evw o0 evaywv/ 1 evayovoa Tpémel va amodeifel To yeyovdg tng Siadoong
TANPO@OPWWY amd TOV evayduevo/Tnv evayopévn, kabmg Kat tnv TPooPfANTK @UON AUTOV TwV
TIANPOPOPL®Y, 0 EVAYOUEVOG/ 1] EVAYOUEV €XEL TNV EVOVVN ATIOSELENG TNG OABELAG TWV TIANPOPOPLOV TIOV
StEdwoe. Tuvageis mpooeyyloelg amaviwvtal oTtny Loxbovoa LpAavSikn vopodeaia yia T Suc@riunon cAA&
kat ot vopoBesia tov HB. Emiong, to yepuavikd Sikato teivel va petabétel 1o Bapog amddeitng otov
EVayOUEVO/OTNV EVaYOUEVT).

51 AvtiBétwg, otig Hvwpéveg MoAtteies, pmopel va yivel emikAnon g emovopaddpevng «apuvag Reynoldsy»,
€L81IKA& oo €L8N0E0YPAPIKOVG 0pYAVIoHOVG, HECW TNG 0TolaG TO BAPOG atdSEENS TG KA BELag TNG ETISIKNG
SMAwoN G aviiKeL 6TOV EVAYOVTA/G TNV EVAYOUTQ.

52T TTEPLOGOTEPES TIAT|POPOPIEG OXETIKA HE T Slabgoipa péoa dpuvag, Seite To “Freedom of expression
and defamation - a study of the case law of the European Court of Human Rights” touv Tarlach McGonagle
(p.43-47), CoE, 2016.

53 Aeite McVicar katd Hvwpévov Baoideiov, v’ aptb. 46311/99, EAAA 2002-I111, 6Tov to Sikactiplo Sdwoe
OTL N avTioTpoPn Tou Bdpoug amodelEng G aAnBelag Twv SUCENUOTIKOY MAWOEWV €1§ BAPOG TOU
evayopévou/ g evayopévng dev eivat cuppath pe to apbpo 10 tng EZAA.

54 Aeite Steel and Morris katd Hvwuévov Baoideiov, 15 ®eBpovapiov 2005, v’ apb. 68416/01, 6Tou To
AwaoTplo amo@&venke 6TL cUPPWVA PE TV LoxVovoa vopobeasia tou HB ywx tn Suc@runon, to yeyovdg
OTL oL evayovTeG elyav TNy emloyn &lte va amooVpovy To PUAAGSL0 (TIou amevBUuvovTay OE L oYL
etatpeia 6w n McDonald’s) kot va amodoynBovv ot McDonald’s eite va @épouv to Bapog amdSeleng g
aABOElG TWV OYUPLOUWY TOV TEPLEiXaY, Xwpig vouky Ponbewa, odfynoe oe Sladikaotikés adikieg,
mapafidlovtag étot Ta dpbpa 10 kat 6 g EZAA.
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amodelns elvat T6oo VPMAOG Tov eival amiBavo o evayopuevog/mn evayouévn va
ExeL T SuvatoTtnTa va amodel&el TNV aAnbela 1 ™V Voo TA TNG TPOTACNG
Tou/Tng, eival mBavdé va euvoolv to forum shopping. Amo6 v GAAN mAgvpd,
omov To emimedo anmddel€ng etivat vPmMAOG kat to Bapog amddeltng @epeL o evaywv/
N evayovoq, TOTE auTO eival TBavO va Tov/Tnv amofappuvel ATO TO VX KIVIOEL
voupeg Sladikaoieg.

To emimedo amddeldng owg Swaépel amd ™ g Sikatodooia otnv aAAn. Ta
TPWTAPYIKA eTUMESA AMOSEENG OTIS AOTIKEG SIKEG elval «1 TMAELOVOTNTA TWV
amodelkTikwV pEowv (preponderance of the evidence)» (YvwoTi €miong Kol wg
«ooppoTia mBavottwv (balance of possibilities)») KAl T «CAPT] KAl TELCTIKA
amodelktikd péoa (clear and convincing evidence)», pe 1o tedevtaio va elvat
vymAotepo. Iapadelypatog xdpv, cOp@wvVA UE TO LPAAVSIKO Kol PPeETavIKO
Sikato To 0plo amodelng eivat ovvnbws N «looppotia mMBavoTiTwVv». Kamola
Vopka ovotnuata Bacifovtat oe dAAa kpimpla. Iapadetypatog xdapwv, 1M
PWOLKI VOUOBECIN aVaQEPETUL OTNV «EOCWTEPLKT TEMOIONON Tov Sikaotnpiov
(inner conviction of the court)»>s.

KaAn Ipaktikn 8: Otav 1o PBapog amddelns @épel o evaydupevos/m
evayopevn, ta SwBeopa péoa auuvag dev Ba mpémel va eumodiouv v
avTIOTPOEN Tou Pdpoug amiddel€ng otov evayovta/oTnv evayouvooa 1 va
KaBLoTOUV pla TETOLA AVTLOTPO@T) SuoYEPT XWPLS EVA0YN aLTia.

3) ApvITIKTN QVAYV®PLOTIKT Xy wY1)

Ml apvnTIKI QvayvwpLloTIKY oywyr €TMITPEMEL O €va PEPOG VA avalnTioEL
SIKAOTIKI] avayvwpLom yla To 0Tt pa a&iwon mov oxuplletat o/m avtidikog 0Tt
€xeL, 8ev vTtapxeL Mia Tétola TPAgn EMITPETEL GTO PEPOG VA TIPOAGBEL L Ay YT
aTd ToV/TNV avTidiko Kat va Slac@aAioel pia TAEOVEKTIKN SikalodoTikda B€om. Ot
APVNTIKEG  OVAYVWPLOTIKEG  AYWYEG  OUVAVTWVTOL OUYvA oto  Sikalo
QVTAYWVLIOUOV Kal 0TO S{KaL0 EVPESLTEYVIAG.

Tnv Sla otypn, n TPAKTIKY NG KATAOEONG APVNTIKWOV AVOYVWPLOTIK®DV
AYWYWV YEVIKA KAL 0TI VTTODEGELS GUKOPAVTIKNG Suo@nunong e8ka, dev eival
ouvvnOng v ta kpatn péAN touv XTE. Evwd ovppwva pe to eABETIKO KAl TO
0AAav8IkO Sikalo, ToPASElyHaTog XAPLY, 1| OPVNTIKY GVAYVWPLOTIK aywyn
ETTPETETAL TO YOAALKO, TO PWOIKO, TO OUKPAVIKO KL TO TOUPKIKO Sikalo Sev
ETTPETIOVV TETOLX AYWYT.

‘Omov autn elvatl SabBéowun, 1n APVNTIKY aVOyVWPLOTIK oaywyn S&ivel
SUVATOTNTA OTOUG EVAYOUEVOUG/ OTIS EVHYOUEVEG OE TPOOCEXELS VLTOBECELS
OUKO@OVTIKNG Sua@NUNOoNG va eMSLWEOVY TNV Kivnon aAdodamwv Sladikaciwv
oL omoleg €youv eyepBel amd Tov/TNV avtidiko kKal va Slao@aAlocovy plx
ovpeépovoa Sikalodooia (T.x. Tov TOTOV TNG oLVBOUVG SLXPOVIG TOVG), HECW

55 Aelte TOV pWOIKO KOSIKA TTOALTIKTG Sikovopiag.
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™G omoiag Ba teplopioovv Tov kivduvo tou forum shopping. Evw ot akadnpuaikol
Tou LW TIKOV S1EBvoVg Sikaiov Telvouy va Bewpolv OTL AUTO TO €l80¢ aywyNng
€UVOEl AdIKALOAGYNTA TO €va HEPOG Kol evBappUVeL To emovopalopevo «forum
running»°®, Ba pmopovoe va vootnpxBel 6TL avT 1 Bewpla avtiotabuileTal
OTIS UTOOEO0ELS GUKO@AVTIKNG SUCENUNONG ATO TOV CKOTIO TIPOOTACIAG TOU
Sikatwpatog g eAevbeplag ™ Ek@paong. [eplépyws, oplopéves Sikalodoaoleg
EXOLV aVaYVWPLoEL pNTA OTLT) SLACPAALOT HLaG EVVOIKNG StkovouKd B€ong apkel
WG €VVOHO OUUEPEPOV WOTE VA OIKALOAOYNOEL WKL OYWYN YA OPVITIKN
AVOYVWPLOTIKI SIKAOTIKY amo@acn’.

Tnv (Sl otiyun, TpEMel va onpeELwBEel OTL OL APVNTIKEG AVAYVWPLOTIKEG AYWYES
elval ATOTEAECUATIKEG HOVO oTo PaBud mouv ot aAlodamég Sikalodooieg
avayvwpilouv toco (i) v Vmapén OeBvois ekkpepodikiags8 o TETOLESG
vmoBéoelg kat (i) ™v SuvatdTnTA EKTEAEONG QAAOSATIWOV  APVNTIKWYV
AVOYVWPLOTIKWV ATo@AcE®V. TETOA SIKAGTNPLOKN TIPAKTIKY VTTAPXEL 1161°.

4) Epnpnyv andg@acn

M epnunv amoaon (1 Ml amdé@aon in abstentia) eival po SECUEVTIKN
amoé@aon Tov ekSideTal amoé £va SlkAoTAPlO UTEP TOU EVAYOVTOG/ TNG
EVAYOLOAG OTAV O EVAYOUEVOG/ 1) EVAYOUEVT] SEV KATAPEPVEL VA VTATIOKPLOEL
OTNV KANoN TOU SIKAoTNPIov 1 va ERPAVIOTEL 0TO SIKAOTNPLO. ATIOPACELS YiA
Tétoleg vumoBeoels Aaufavovrat ocuviBws pe Bdaon poOvo Ta oTOlEl TOL
TPoAaAAeL 0 evaywv/ 1 evayovoa. Metall Twv Kpatwv peAwv tov XTE oL eprjunv
ATOPACELS ElvaL TUTIIKA SLHBECIUEG TOCO OE YWPES TOV NMEPWTIKOV Sikaiov®0

56 EvwoloAoYlkd, To «forum running» Swa@épet amod to «forum shopping». To «forum running» ava@épetat
OTNV TEPIMTWON KATA TNV omola TO apXIKWG eMAN@BEY SIKAoTNPLO €XEL TPOTEPALOTNTA EVaVTL
HETAYEVESTEPWS ETUANPOEVTWV SikaoTnpiwv 0To va kaBopioel To av éxel Sicatodooia yo Ty vTtoBeo.

57 Mwx mpoo@atn and@act tov Opoomovdiakol Aikaompiov g EABetiag (Federal tribunal of Switzerland)
(14 Maprtiov 2018, 44 417/2017) ékpive 6TL COPPWVA PE TO EABETIKG SikOvoKO Sikalo, UTIAPXEL EVVopo
OUUPEPOV YLXL TO HEPOG VA OOKIOEL QPVNTIKY QVAYVWPLOTIKY aywyr otnv EABetia mpokelpévou va
Stnoparioel ™ Sikaodooia Twv eABETIKOV Sikaompiwv. ALTH 1) ATIOPACT ATIOCKOTEL 6TV TIPOoTAGIA TWV
EABetwv Stadikwv amd to va Bpebovv evwmiov aAloSamwv Swkaotnpilwv o€ SteBveig Stapopés.

58 H 81e0VNG EKKPEUOSIKIO QVAQEPETUL OE KAVOVEG TIOU £QAPUOTOVTAL OTAV TA SIKACTHPLA SLUPOPETIKWOV
Swcarodoolv emAapfavovtal Tavtéxpova g Slag Stagopds (petald twv Swv pepwv, pe mv S
aywywkn Baon). Zopewva pe to €Bvik, To eVpWTAiKO 1| To SLeBVES Sikalo, 0 KAVOVAG TNG EKKPEUOSIKING
ouvBws opilet: 6Tav dVo (| meplooodTepa) SwkaoTipla £xouvv emAn@Oel wg mpog to o Mmua, to
Sucao T pLo Tov eMATPONKE TIPWTO TIPETEL v ExeL TN StkaloSooia va SIKACEL TN CUYKEKPLUEVT) VTTOOEDT).

59 [IapdAO IOV TO AVTIKEIHEVO AUTIG TNG LEAETNG Sev emLTpEeL eupUTEPT AVAAVOT, TIPETEL Vo oNUELwBEL dTL
ovppwva pe tov Kavoviopd BpuEéddeg Ibis kat ) ZUpPacn tou Aovykdvo edikdtepa, Sev vTTAPYEL
ET{ONOG TIEPLOPLOUOG TTNV AVAYVOPLOT] CAAOSATIOV ATOPACEWY yia TNV eKkpepodikia 1 v Sikatodooia
TWV SIKACTNPIWV VOPOPIKE HE TIG APVNTIKEG AVAYVWPLOTIKEG aywYEs. Asite, yia mapadetypa, TaAdikd
Axvpwtikd Awcactiplo (Cour de Cassation), epmopikd Tuua, 28 Oktwfpiov 2008, aptd. 07-20103- pa
uTdOeom peTad) plag YoAAKS Kal pog oAAavSkng etaipeiag 0Tov o Faddikd Awaothplo €kplve OTL
TPOAO TIOU 1) APVNTIKY QVAYVWPLOTIKY aywy pmopel va unv eivat Stabéoun ocppwva pe to yodiiko
Sikato, ta yodAikd Sikaothpla TPEMEL va avaoteilovv T Sladikacia evTOV Toug av eva aAAodatmo
SKao T PLo EMANPONKE TTPWTO HE APV TIKT] AVAYVWPLOTIKY AYWYT.

60 MTapadelypatog xdpLv, cUPPWVA pe TOV KOSIKA TOALTIKTS Stkovopiag tng Oukpaviag, av o evaydpevog/ n
evayopévn TAnpo@opniBnke kat Tou/Tn¢ emSOONKe VouoTLTIA 1] aywY] 0AA& Sev amdvtnoe otV KArjon
TPOG oulmor, EMTPEMETAL epnunNV amo@aot. [apopoiws, oOu@wva pe To pwolkd Sikalo, av o
EVAYOUEVOG/ 1 EVOYOUEVT] EVNUEPWONKE KATAAANAa KoL Tou/ ¢ emS6ONKe vopudtuma 1 aywyn aAAd Sev
ep@aviotnke oto Sikaotiplo kal Sev pogRade emapkn Adyo yx avaBoAn g cultnong 1 Sev ot Onke
omwe 1 cultnon SietaxOel pe mv amovoia Tov /NG, TOTE TO StkaoTiplo pumopel va epnuodikdoet. Te dA o
Kpatn pEAN tov XtE, ano@doels in abstentia eival emiong Stabéoeg, dedopévou dTL TpovvTaL TTAPOUOLES
TpoUTI0BETELS.
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000 KL 0€ YWPESG TOV KowvodSikaiov®l.,

0 evdywv/ n evdyovoa pTOpel OKOTIUA VA KOKNOEL QYWY OUKO@OVTIKIG
SuoEnunong evwtiov evog pun mpofAemopevou forum omov elvatl SVOKOAO Kal
TOAVEE0S0 Yl TOV &vayOpevo/ TNV EVAYOHEVN] VA EUQPAVIOTEL KAl v
vmepaoTiotel TNV VOO0 TOL/TNG. AUTOG 0 KIvSUVOG glval akOpa VPMAGTEPOG
o0tav n Swdwkacia epunv amoé@aong eivatr Stabéowun oAA& 1 emiboon TG
aywyng oto eEwteplkd (SNAadn n VOUOTUTIN €160TO(NOT TOU EVAYOUEVOL/TNG
EVAYOUEVIIC Yl TNV QAywYyn TOU EeyelpeTal evavtiov tov/tng) eite &ev
eCao@aAileTal elte Sev elval ATTOTEAEGTUATIKT).

AvaToTEAETPATIKA QUG TNPES TTPOVTIOOECELS TIPOKELUEVOV VA ETLITPATIOVV EPTIUNV
ATOPACELS 0 UTIOBECELS CUKO@AVTIKNG Suo@nunong (owg guvoovv to forum
shopping. Tétowov &ldoug MPOUTOOECELS, TPOKEWWEVOU VA UETPLACOUV TOUG
KLvSéUvoug tov forum shopping, Ba émpeme va oToxelovv TNV MPOCTACIX TOV
SIKALWUATOG OTNV  €AgVBeEPN €KEPAOT TOU EVAYOUEVOU/TNG EVAYOUEVNG,
Stao@aiilovtag TautoOxpova TO SIKAIWUX TOL EVAYOVTOG/TNG EVAYOUOOS YlX
mpocBacn oTn SkaloocUVn Kal Yl TPAYHATIKN TPOC@OUYN. ZTO UETPO TOU
duvatov, ol TPoUTOBETELS SLABECIUOTNTAG TWV EPUNV ATIOPACEWY TIPETEL VI
EVAPUOVIOTOUV HETHEY TWV KPATWV HEAWV Touv XTE wote va amogevyBovv
TAPEKKALTELS PETAED £OVIKWV KaVOVwV. EmIMpooBéTwe, Ta Sikaotnpla TTpETEL va
SaBeBatwoovy, TPV EKSWOOUVV OTOLASNTIOTE ATIOPACT) EPNUNV, OTL EXEL YIVEL
VOUOTUTT €TIS00T TIPOG TOV EVAYOUEVO/ TNV EVAYOUEVT] KL OTL AQUTOG/ aUTH €XEL
EVNUEPWOEL Yl TNV aywyn GUKO@AVTIKNG SuGENUNONG evavTtiov Tou/ TNG. ZTIS
TIEPLTITWOELS KATA TIG OTOleG T SKaoTNPla 8EV GUUUOPPWVOVTAL UE TNV
teAevtala TPoUTOOeon, elvat ouvvnBweg Sabéoun ovykekpluévn PBaon yw
APVNOTN EKTEAEONG 1] AVAYVWOPLONG AAAOSATING SIKACTIKIG ATIOQACTG.

KaAn Hpaktikny 9: Ta Sikaotplx ekdidouvv gpnunv amo@doelg povo 4tav 1
VOUOTUTIN eTiS00N SlEBVOV aywywV Slac@aAlleTal ATTOTEAEGUATIKA.

5) To €i80¢ kAL TO OGO TG ATO{NUIWONG

[Ipémel va onpewwBel amd v apxn OTL o 6Aa Ta KpAtn péAn touv XTE mou
eCeTAOOMKAV YLX TOUG GKOTIOVG ACUTHG TNG LEAETNG, O EVAYWV/ 1) EVAYOLO N £XEL TO
Sikalwpa va avalntnoel péoca €vvoung TPOOTACIOG, OTWG 1 a@aipeon TG
dMAwong, 1 amayopevon Snuocicvong, 1 Snuocievon NG amoAoyiag Tov
EVAYOUEVOU KATL, 0AAG Kol amto{nuiwon yla Xp1 otk Kat un xpnuatikn (nuia. 62
ETumpocBétwe, ovupwva He oplopéva VOULKA TAaioLa 1) KUPpWTIKN amolnuiwon
(punitive damages) pmopel va givat emtiong StaBéoiun.

61'Eva eUpEw¢ yvwoTo TapaSetypa eprunv amo@aong ivat n vdbeon Ehrenfeld katd Mahfouz ((Avatato
Awaotipto Tov HB) Tuniua Aotikwyv, Epmopikav kot Atoikntikav Awagopwv, 3 Maiov 2005, [2005] EWHC
1156 (QB)), 6mou o evaywv éAaBe £110.000, cvpmeprapPavopévng ™G apolfns Siknydpou, agol o
EVayOUEVOG BEV KATAPEPE VX ELPAVIOTEL 0TO SLKAGTHPLO.

62 Tlapadelypatog xdpv, o aotTikOG K®SKas TG Pwoiag Sievkpvilel 6tL pali pe v SidPevon g
SuoEnoTIKNG TANpo@OpIag 1) TNG SNUOGIEVONG TG ATIAVTNOTG TOV/TNG GE AUTH, 0 EVAYWV/T Evdyouoa
éxeL Sikaiwpa va avalntoet amolnuiwon yo mv n0wr BA&PN mov mpokAnke amd v StdSoomn autn§ TG
TANnpoopiag.
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To mood g amolnuiwong mov opilel g oplopévn evvoun Taén pmopel va
emnpedoel To @awopevo tov forum shopping 6tav (i) o evaywv/n evdyovoa
EMISIWKEL TNV ACKNON oYWYNG EVOTILOV TOU Slkaotnplov To oTolo £XEL TIG
TEPLOOOTEPEG TOAVOTNTEG VA XOPNYNOEL TO UEYXAVTEPO TOOCO ATO{NUIWOTNG
Hetadl GAAwv mBavwv Sikaotnplwv N kot otav (ii) o evaywv/n evayovoa
EMISIWKEL VA ATIEIANOEL TOV EVAYOUEVO/TNV EVAYOUEVT] HE Eva SUVITIKA LVPMADL
Too6 amol{nuiwong. OMwG @UIVETAL KAL O TPONYOUUEVEG UEAETEG TOVL
TupBoviiov ™¢ Evpwmng ywax ™ Suvo@nunomn, TETOlEG AMEAEG pTopel va
odnynoovv o eMUNUA, KOATAOTOATIKA Yl Tnv eAevBepla G EK@paong
amotedéopata®3, eumodifovtag, e8ikoTEPR, TO/TN OSNUOVPYd TNG EMISIKNG
SuoENUOTIKNG SNAWONG Vi amoKXAVPEL TTANPO@OPLES 1] avaykalovTag Tov
EVAYOUEVO/TNV evayopévn va AGBeL HEPOG o€ CUHPWVIES ocLUBLBacHoU (KATL TO
omoio ouvnBw¢ TEPpAAUPAvEL Kol pTPEG TNPNONG AToPPNTOV). YO aquTiv TNV
évvola, To EAAA €kplve o€ TOAAEG TIEPITITWOELG OTL M) YOop1yNnomn amolnuiwong ylx
OUKO@QVTLIKI] SUGENUNON TIPETEL VA SLATNPEL (Lot EDA0YT] OXECT) AVAAOYIKO T TS
QTEVAVTL OTNV VQLOTAWPEVT TIPOO OAN TNG 11N G.6%

Evo oOppwva pe oplopéves Skalodooile Twv KpaTwv peAwV Tov XTE
evtomiletal éva emimedo kaBodynong otn vopobesia, To Toco TG amolnpuivwong
ouvBwg Sev vloTatal TeEPLOPLOPOVS Kal €LAPTATAL ATIO TNV EKTIUNON TNG
BAaBng mou UMEOTN O EVAYWV/M EVAYoLOoH OUHPWVA UE OVTIKELUEVIKA
KpLTNpLaL6S

Ekel omov SwatiBetal 1o Sikalwua oe Sikn HE TN CUUUETOXT) EVOPKWV YlX
UTIOBE0ELG CUKOPAVTIKNG SUGENUNONGEE, 1 0pOT) KaBodNynon Twv evopkwv elvat
Ut TIOAY  OMUAVTIKY  €yyUnomn  &vavtiov TapAAoywv Kol SuoavaAoywv
amo{nuwoewv. Eva tétolo mapadetypa eyyvmong umopel va Bpebel oty
lPAavSIKny évvoun Taén Omouv i ovykekpluévn Sataén tou Nopouv Tepl
Avo@nunong tov 2009 opilel TV VTOXPEWOT TWV SIKAGTNPIWV VA TIHPEXOLVV
O0TOUG EVOPKOUG TN 8éovoa kabBodnynom 66ov a@opd To €i80G Kal To EMITESO TG
amo{nuiwong Tov Umopel va xopnynoel.b” Zav éva akOUA TTPOCTATEVTIKO HETPO,
0 pAavSikdg Nopog mept Avo@nunong tov 2009 emITPETEL TNV ACKNON £QEOTS
He povadikny Bdaomn 1o Mood NG amolnuiwong mov xopnyndnke (AapBdavovrtoag
vTtoYm OTL N Sladikacia ™G EQeoNG KATapXNV SIEEAYETAL XWPIG EVOPKOUG).

H épeon ywa pévo to Adyo tou Tocov TnG amolnuiwong pmopel emiong va
SlatiBetal oe Sikalodooieg 6OV oL £vopkol Sev eumAEKOVTAlL 0 VTODEDELS
OUKO@OVTIKNG SUG@NUNONG 0TOV TIPWTo Pabuo, W6iws cUH@WVA e TO YOHAALKO,
TO PWOIKO KAl TO OUKPAVIKO Sikao. Autd 1o pETpo pmopel va Bewpnbdel wg

63 Aeite, yia mapadetypa, Tarlach McGonagle, Freedom of expression and defamation, Council of
Europe, 2016.

64 Ag(te, yia Tapaderypa, v and@aocn touv EAAA Steel and Moris katd tov Hvwuévov Baaideiov,
aptB. 68416/01, 15 defpovapiov 2005, §§ 96-98.

65 Aglte, yia Tapadetypa, To apbpo 151 Tov pwoikol aoTikol KOSk,

66 XTIGC YWPEG TOU MTEPWTIKOU SIKai{ov, Ol AOTIKEG UTIOBECELS GUKO@AVTIKNAG SUG@UNONG
ouviBwg v ekdikdlovtal pe TNV TIOpousia eVOPKWY. TUUEWVA HE TO OUKPAVIKO Sikato,
Tapadelypatog xaptv, amo to 2012 1 Sixn pe TN CUHHETOXT EVOPKWVY Elvat Suvath, HoVo OUwG o€
TIOWIKESG Slaopes. XN Pwaola, 1 6ikn pe evopkoug veiotatal, emiong, 0TI TOWIKESG Sladikaaoieg,
OAAQ BEV ETLTPETETAL YL TIOWIKEG UTIODECELS GUKOQAVTIKTG SUGEHUNONG.

67 Aeite TIg evoTNTES 31 Kart 32 Tov pAavSikov Nopov Tept Avo@rjunong tov 2009.
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avtilotabuiopa ™G EAAewpng avotnpng kabodnynong yw TO TOCO NG
amol{nuiwong.

H xvpwtwk (M mapadeiyuatikn) amolnuiwon ouvvBwg yopnyeital katd T
SLKPLTIKN EVXEPELA TOU SIKAOTNPIOV, OTAV 1) CUUTIEPLPOPA TOV EVAYOUEVOV/TNG
evayopevng kpivetal WStatépws eminua. H kupwtikny amolnuiwon Bewpeital
TILWPLX KL XOPNYEITAL CURTIANPWUATIKA PE TNV AVTATOS0TIKN atolnuiwon.

Ymdpxouv €AQyOTAX KPATN MHEAN Tou XTE TOUL EMITPEMOUV KUPWTIKES
amol{nuwoelg. Autd eival Ta kpatn pe apadooels kowodikaiov®s, to Hvwpévo
BaoiAelo kot 1 IpAavdiat?. Zuvenwg, n mAsoym@ia Twv Kpatwv HEAwV Tov ETE
Sev IPOGPEPOLV TN SLUVATOTITA KUPWTIKWV ATIOL LD CEWV.

'OTIOV 0L KUPWTIKEG ATIOCNULWOELS ETITPETIOVTAL, OL EVAYOVTEG/EVAYOVOES UTTOPEL
VO KWV TOTIOLOVVTAL ATO TNV SUVATOTNTA XOPNYNONG EVOS TTOGOU TOV EETEPVA TN
BAapn mov vméomoav. Evw 1 SlabBecuoTNTA TWV KUPWTIKOV XTI UWCEWY
@aivetat 6Tt MBavws evBapplvel To @awvouevo tou forum shopping, T«
TPAYUATIKA ATMOTEAETUATH EEAPTWVTAL O PEYAAO Babud amd v edpatwpévn
SIKAOTNPLAKT] TIPAKTIKN KL TOV ETTAYYEAUATIONO TWV SIKAGTWV.

KaAn Mpaktikn 10: To mood ¢ amolnuiwong mou xopnysitat amd to
Sikaotplo oe Sadlkacies OoLKOQPAVTIKAG SuoENUNONG elval auoTnpda
avaAoyo NG (nuiag Tov VTEGTN 0 EVAYwV/1 EVAYouo.

KaA1 Mpaktiki) 11: Ot KUpWTIKEG ATIOLN LD OELS, OTIOU AUTES TIPOOYEPOVTOL
WG SuVaTOTNTA CUUE®WVA HE TO VOUIKO TAQICL0O TWV KPATWV HEAWYV,
EMITPETOVTAL LOVO EAV TNPOVVTAL AUCTNPES KAL AP WS 0PL{OUEVES GTOV VOO
TPOUTOOEDELG.

KaAn HMpaktwkn 12: O1 e@éoelg pe povn Bdon to moocd g amolnuiwong
KOTAPYNV EMTPETOVTAL

6) Ta SikaoTikd £508a

Ta Swkaotikd £808a o€ LTOOE0EL OGUKOEAVTIKNG SuoENUNONG UTOPEl va
QTOTEAEGOVV GMUAVTIKO EUTOSLO E(TE YL TOV EVAYOVTA/TNV EVAYOLOQ EITE Yl
TOV EVAYOUEVO/TNV EVAYOUEVT] KATA TNV GOKNON TWV SIKALWUATWY TOUG
oVUP®WVA HE TO ApBpo 6 1 Kol KATA TNV TPOOTACIA TWV SIKALWUATWY TOUG
ovppwva pe to apbpo 10 tng EXAA, edikd 6tav o/n S1adkog eival @UOIKO
TPOCWTO 1| Ul WKPT ELBNOEOYPAPIKY ETLXE(PNON UE AlYOGTOUG OLKOVOULKOUG

® John Y. Gotanda, “Damages in Private International Law (Volume 326)”, ot Emideypéveg
Awodegelg g Akadnpiag AteBvoug Awkaiov g Xdyng, Akadnpia AeBvois Awkaiov g Xayng,
Martinus Nijhoff, 2007, c. 334.

69 Aglte, yia Tapaderypa, Tov ipAavdikd Nopo mepl Avo@riumong tov 2009, v evotnta 32.
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mopovs. Ta StadikaoTikd €508, OTIWG KoL Ol AUOLBES TwV SIKNYOpwV, TPEMEL,
€101, va Aapfavovtatl vTTOYT Kal va ETOTTEVOVTAL OTAV YIVETAL AVA@POPA GTO
Mmpua tov forum shopping.’®H vopodoyia tou EAAA Seiyvel 6tL tTa vimAd
SIKaoTIkA £€08a (0WG, VTIO OPLOUEVES TIEPLOTAOELS, 08N YNIOOUV € TIPOCOAT TOU
SiKalwpatog otV eAsvBepia g Ekppaong.’!

EV®d 1 OlKOVOWUIKI] KATAOTHOT TOU EVAYOVTOG/TNG EVAYOLOASG TPETMEL VX
AapBdavetol VITOYT TIPOKEEVOL VA TIPOCTATEVOEL ATOTEAEOUATIKA TO SIKAlwUA
ToV/TNG Yl TpdoBacn otn Sikatoovvn, Ta SikaoTika £608a’2 pmopel emiong va
BewpnBoVV ATOTPEMTIKA YlX HEYGAO aplOpd aywywv xwpig €OAoyn otia.
Tavtoxpova, WSlaitepn mpocoyn mpémel va o0l oty TTapoxm vopkng Bonbelag
oUUE®WVA UE TN vopoAoyia Tov EAAA.3

[TapdéAo TOUL TO QVTIKE(HEVO QUTNG TNG HEAETNG Oev  EMITPEMEL L
EUTIEPLOTATWHEVT] AVAAVOT] TWV SLXPOPETIKWV KATARANTEWY SLASIKACTIKWV
€€00wVv 0To KaBeva amd ta kpatn péEAN touv ITE, autd pmopel va molkiAAouvv
ONUAVTIKA, KATL TO 0To(0 enpeadel To @awvopevo Tov forum shopping.

7) Xpnuatodotnon tpitwv

H xpnuatodotnon tpitwv (third party funding) ava@épetal otnv SuvatoOTHTA
EVOG HEPOUG MLAG SLa@OPAS va AdBeL xpnUaTtoSOTnomn yia T €608 TWV VOULUWY
Stadikaolwv  (oupmepAAPBAVOUEVOV TWV AUOLBWOV TWV VOULKWY GUUB0VAWY)
améd evav Tpito o omoiog Sev eumAgketal otn Sta@opd. H ypnuatodotnon tpitwv
elval Pl TTPAKTIKN IOV EUPAVIOTNKE TTPWTA 0TV AUCTPAALX KATA TIG SEKAETIESG
Tov 1980 kat 1990 kat avayvwplotnke 6To Sikovopiko Sikalo ¢ AvoTpaiiag pe
™v emovopalopevn amo@aon Fostif. 74

H xpnuatodotnon tpitwv umopel va mpoo@epbel ywx TOov okomo ANYMG
OLKOVOULKNG emoTtpo@ns (SnAadn o tpitog Ba Adufave éva ouUE®VNUEVO
TOC00TO ATIO TO GUVOALKO OGO amolnuiwong mov Ba xopnyovoe To SIkAcTPLO)

70 Y10 HB, evw ta Sikaotikd €508a kal ) emidpact} Toug aTo @avopevo tou forum shopping eixe
yivel 8épa culong mpv N B€omion tov Nopov mepi Ave@runong tov HB to 2013, o {tnua
SuoTUXWG SV EXEL ATTOOAPNVLIOTEL AN PpWG. QoTOC0, £x0VV eloayBel peTappuBUioels 6To ayyAko
Sikato, Kuplwg ae oxéon He TNV KALVOUPLX ETILAOYT] CULUETOXNG O0€ 8(KN He EvOPKOUG TIOU TEOMKE
oVvp@wva pe v evotnta 11 tov Nopov mepi Avorunong tov HB touv 2013.

71 Ae{te EAAA, MGN Ltd katd Hvwuévov Baotleiov, 18 lavovapiov 2011, urt’ aptd. 39401/04, map.
281-220.

72 ¥g OpLOUEVES XWPES, TO TTIOGH TWV TANPWTEWV €£608WV Yl TNV £vapin VOUIL®V S1adlkaclwy o€
UTI00E0ELG CUKOPAVTIKTG SUGENUNONG UTTOPEL VA EIVAL GXETIKA HIKPO. ZUUP®VA LE TO OUKPAVIKO
Sikalo, 0 evaywv/m evayouoa TPETEL VX TIANPWOEL TA SIKAGTIKA €508 IOV AVAAOYOUV OTIG
a&lwoelg Tou/tng (amd 1% £wg 10% tou GUVOALKOU ooV TG aglwong). ZOUE®WVA HE TO PWOLKO
Sikalo, Ta SkaoTiK& €508 Yyl TNV AOKNON aywyhlg yl TNV TPOoTAcia TG TLUNG, NG
OELOTIPETELNG 1] TNG EMAYYEAUATIKNG @NUNG propel va eivar 300 poUPAla (SnAadn mepimov 4
EVPW) YLK PUOIKE TTpOowTa Kat 6.000 poVAla (SnAadr| Ttepimov 78 eupw) Yl VoK TTpdowTa.
[Ipémel emiong va onpuewwdel 4ty oVpwva pe To pwolkd Sikalo, Sev elval VTTOXPEWTIKO YLK
KOVEVX EK TWV LEPDV VA EKTIPOCWTEITAL aTtd eMayyeApatia Stknydpo.

73 Aelte, yia mapadetypa, EAAA, Airey katd IpAavdiag, 9 OxtwBpiov 1979, v’ apB. 6289/73 kat
EAAA, Steel and Morris katd Hvwuévov Bacileiov, 15 deBpovapiov 2005, v’ aptb. 68416/01.

74 Campbells Cash kot Carry Pty Ltd kata Fostif Pty Ltd, 2006, 229 CLR (NopoAoylakég EkBéoeig
™ KowomoAtteiag [Commonwealth Law Reports]) 386.
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N xwpig kaveva emikepdés ocvp@épov. Mmopel, €101, va BewpnBel elte cav pa
emévduon eite, av Sev VTIAPYEL TPOCSOKIN OLKOVOWIKIG ETOTPOPNG, AV EVAG
TPOTIOG €TMITELENG AVWTEPWV OTOXWV (SNAadn mpootacia plag opadag Tov
v@lotatal Slakpioelg, Tpootacia Tou TePBAAAOVTOG, TIPOCTAGI TOV EAEVBEPOV
TUTIOV, K.ATL.).

H xpnuatodotnon tpitwv umopel va AELTOUPYNOEL OQAV EVAG HUNYXAVIOUOG
TIEPLOPLONOV TWV CULVETELWV ToL forum shopping mov amoppéovv amd mBavEg
OLKOVOUIKEG QVIOOTNTEG HETHEY TWV UEPWV O MUK SlAPOPA CUKOPUVTIKIG
Suo@nunong. Mmopel va emLTPEYPEL € VA OLKOVOULKA aveEdpTnTo PEPOG (dTopo
N etapeia) N pa MKO va vmootnpi€el olkovoplk@ tov evayopevo/ v
evayopevn (elte elvalt @ULOKO 1 VOMIKO TPOOWTO, OMWG €VaG HIKPOG
ELBNOEOYPAPIKOG OpYAVIOHOG) 0T Slaopd, el8ikda o€ SlebBveig Stadikaoieg 6OV
T SIKAOTIKA £E08a Kal AAAEG SaTAveG lval onpavtika vPmAotepa. Aivovtag
SuVaTOTNTA 0€ Eva OLKOVOULKA aoBevEéoTEPO PHEPOG VA apuVOEel 0To SIKAGTNPLOo, 1)
xpnuatodomon Tpltwv pmopel, €tol, va Bewpnbel ocav evioxvon Tov
Sikawwpatog otn Sikaw 8ikn, mMpowbwvTag £ToL TNV TPooTACiA AAAWV
SIKUWUATWV.

duoikd, Sev UTTOPEl KAVEIG VX ATTOKAEITEL OTL, OE OPLOUEVEG TIEPLTITWOELS, AUTOG O
UNXOVIOHOG UTTOPEL, €TioNG, Vo xpnolpomomn0el yia va emituxel 66A10uG 6KoToUG,
TLX. Y& Vo 00N YN OEL 0€ KATAOTOAN TNG eAevBepiag g ekppaong. H vopobetikn
pUOUIoN Kal 1 SitkaocTnplakny TPAKTIKY Stadpapatifovy, £Tol, ONUAVTIKO POAO
otV TPOANYN TNG KATAXPNONG KAL OTNV HETATPOTN TNG XPNUATOSOTNONG
TpltwV o€ éva G ael epyaelo.

H mpaktwky ¢ xpnuatodotnong Ttpitwv efedlooetal ypnyopa, e8ka
aAVa@OpPLKA PE TIG Stadikaoies Slaitnoiag, o SIa@opes xwpes, OTwS To Hvwpévo
BaoiAelo, n EABetia, ) M'eppavia 1 n FaAAia?s. Auti) ™ oTLyun), Ta KPATn HEAT TOU
ZTE Sev paivetal va avtamokpivovtal pe pubuIoEL.

EV® oOp@wva HE TO TOUPKIKO, TO pWOLKO Kol TO OUKPAVIKO Sikalo Sev vapyel
eldkn Sataén mov va pubuilel ™ xpnuatodotnomn Tpitwy, Ta SlIKAcTHPLA 6T
FaAAla elyav v eukalpla va €EETAOOLV TN VOULKN] @UON TWV CUUQWVLOV
XPNUATOSOTNONG UETAEY TPITWV XPNHATOSOTWY KAl TOV HEPOUS TNG Sla@wviag7e,
QAAG pEXpL oTiyuns Sev €xel Beomiobel kamola pvBuion. To Sikato ¢ EE emiong
Sev TTapEXEL Eval EVAPUOVIOEVO VOULKO TIAXIGLO YLA TN XPNUATOSOTN O TPITWV.

ITIC XWpPES Tou Kowodikaiov, To Soyua tov Champerty (Chamberty doctrine)
(éva 86ypa To omoio amayopeel o Evav TPITO va XPNUATOSOTNOEL SLASIKACIES

75 Ae{te Ombline Ancelin xat Marguerite de Causans, « Les prémices du Third Party litigation
funding en France. Ou l'introduction progressive du financement de proces par un tiers », La
Semaine Juridique Entreprise et Affaires n°® 45, 5 November 2015, geA. 1527 8eite emiong Katia
Boneva-Desmicht, « Le Third Party Funding », La Semaine Juridique Entreprise et Affaires, n° 35,
1 September 2016, p. 672.

76 Ae{te E@eteio BepoaAhwv (Court of Appeal of Versailles), 1 louviov 2006, v’ aptf. 05/01038,
OTIOV TO SIKAGTHPLO EKPLVE OTL 1] CUPPEWVIA XPUATOSOTNONG TPITWV TIPETEL VA XUPAKTNPLOTEL
sui generis. Agite emiong, FaAAiko AxvupwTtikd Atkaot)pto, lpwTo MoAttikd Turua, 23 Noguppiov
2011, vt apiB. 10-16.770, 6TOL TO YOAALKO AKUPWTLKO SIKaoTiplo 0ploe OTL 1 amol{nuiwon Tov
TplTov PéPOUG, 6TO EL8IKO TANIGLO TWV KAT|POVOULKWDV SLa@opwV SV TIPETEL VA VAL VTTEPUETPT).
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WG AVTAAAAYHX YLOL EVX CUYKEKPLUEVO TTOCOOTO ATO{NUIWONG TO OTIO(0 TEAIKWG
Ba avakmBel amd TO Ypnpatodotovpevo MEPOG) Bewpeitat ocuvnBwg
TapeUTOSion NG xpnuatodotmong tpitov. To Avwtato Akaoctnplo Tng
IpAavdiag £xel pnTd emKXAEOTEL AV TO TO SOYHA YLIA VO TNV ATTAYOPEVOEL?

8) ACQaMOTIKG HETPA KAl TO TAPANTWHA THNG KCEBELAG TIPOG TO
Sikaotiplo

Ta ao@AAOTIKA MPETPA UTOPOUV VA  XUPAKTINPLOTOUV G OUOTNPOTATA
AVOYKAOTIKA LETPA TIPOCWPIVIG 1} LOVIUNG UOEWS TIOV EMIBAAAOVV TIEPLOPLOUO
oTig Snuootevoelg. ‘'Omov eival Stabéopa TéTola PETPA, Ta SikaoTHpLa HTTOPOVV
Xwpils kabuotépnon va Slatdfouv €vav e0NCEOYPAPIKO OPYAVIOUO VA UMV
SNUOCLEVEL OPLOUEVEG TIAT|POPOPLEG YIA VA TIPOOTATEVCEL TA KATA To ApBpo 8
SIKALWUATA TWV ATOUWV 1) TWV VOULK®V TIPoocwTwv. H amotuyia cuppop@wong
HE TA eTMPANOEVTA ACPUALOTIKA HETPA UTOPEL v TTUPOSOTIOEL KUPWOELS YL
acéfela pog To Sikaotnplo. TauTOXPOVA, TO CWPEVTIKO ATOTEAECUA TWV AUECA
Stabéouwy (VTEP-)ACPAACTIK®OV HETPWV KAl TWV CORAPWV KUPWOEWV YlX
acéfelax mPog To SikaoTNplo (EWOIKA TOWIK®OV KUPWOEWV) (0wg Teplopilel
aSkaloAoyNTa TNV eAeLOepia TNG EKPPAOTG KL UTIOVOUEVEL TNV EAELBEP A TWV
HECWV EVIUEPWOTNG, EVW TNV (Sla oTiyun evvoel to forum shopping.

Ita TeploocoTEPA KpATn WEAN Tou XTE, umdpyouv VoukEG Slataelg Tov
EMTPETOVY OTA SIKAOTNPLA VX EKSWOOUV ATIOPACELS 1) ACPAAOTIKA UETPA
TPOKELUEVOL VA eUTOSicouy T BAGSN 1) Vo TIPOCTATEVGOUV TA SIKOLWUATA TOU
EVAYOVTOG/TNG EVAYOLONG.”8 Te 0pLOUEVA VOULIKA TIAQLOLA OL OXETIKESG S1adikacies
AapBavouv ywpa kat avtidikia 7%, evw oe aAla oxL (dnAadn OTwG Ta uTep-
Ao@AALOTIKA PETpa oto HB8Y),

To mowikd adiknua mpoofoAng Tou SIkacTNPIOV YL U1 CUUUOP@PWAOT) TIPOG T
ACPAUALOTIKA PETPA TOV SLETagE To SikaoThplo (1 TNV amdé@aaot), EKTOS Ao TNV
Tepimtwon tov Sikaiov touv HB, 8ev umtapxel ota kpatn peéAn tov ITE ta omolia
efetalovtal edw (nAadn otnv Ovkpavia, Tnv Tovpkia, ™ Pwoia 1§ ) FaAdia).

77 Aelte Persona Digital Telephony Ltd kAm katd Ymoupyou Anpociwv Emiyelprnoewv K.AT.
[2017] Amo@aon tov Avwtatov Awkaotnplov g IpAavsiag (Irish Supreme Court Judgments
[IESC]) 27, 23 Maiov 2017.

78 TlapadSelypatog xapy, cOM@®VA HE TOV KOSIKA TOMTIKNG Sikovopiag g Oukpaviag, ta
SikaoTpla PToPoUV va aTayopeVGOUV GUYKEKPULEVEG TIPAEELS Kl VO SLATAEO0UV AOPOALTTIKA
HETPpa emPBaAAovVTag VTIOXPEWOELS ae TPALn. IMapopoiwg, cVUPEWVA HE TOV ACTIKO KOSIKA TNG
Pwolag, ta Swkaotipla umopovv, emiong va ekSiSouv amo@AcES Yl TNV TPOOTAGIX
SIKULWUATWV.

79 Tlapadelypatog xdptv, cOUPWVA PE TOV YOAALKO K®OSIKA TOALTIKNG Stkovouiag, o€ mepimTwon
emelyovtog, o evdywv/ 1 evayovoa pmopel va artnBel v ékdoomn amd@aons amd 1o SIKaoTpLo
(ordonnance de référé) wote va epmodioel v emédgvon cofapol kvdvvou TpocBolrs (T.X. To
Swaotnplo pmopel va Statdéel Ty agpaipeon piag §nAwong 1| evog Bivteo amo pia .otooeAida). Ot
ordonnances de référé sivar Sladikaoies kat avtiSikia - TapdAo mov ot Stadikacieg eival Taxeleg,
Kol Ta SU0 pEPN EVNUEPWVOVTAL KATAAMANAQ Yyl TN SuvatdTnTa GOKNOoNG TOUG Yl Vo
TPOETOLULAGOVV TNV AUUVAE TOUG KAL VX TApAoTaBoOV 6To StkaoTrplo.

80 Ag{te The New York Times, Ravi Somaiya, British Law Used to Shush Scandal Has Become One,
26 Ampidiov 2011, Swabéopo oTo:
https://www.nytimes.com/2011/04/27 /world/europe/27britain.html.
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[MapoAa autd, N pun cVUPOPEWON HE TIS SlaTayEG TOU Sikaotnplov emMPEPEL
OUXVA KUPWOELS LLE TN LOPPT) TPOCTIHOL.81

9)Kataypnon Sikatwpuatwyv

H katdxpnon Skalwpdtwyv pmopel yevikd va mpooSloplotel wg 1 ACKNoN TOv
SIKALWUATOG KATOOV 0€ TAAIo0 S@OPETIKO amd oUTO Yyl TO OTolo
SnuovpynOnke to Sikalwpa, T.X. Yt Vo TIPOKAAEsEL {nuia 1 He évav TPOTO O
omo(0g eumodifel TNV ATMOANVOT TWV SIKALWUATWV TWV AAAWV.

H évvolx g katdxpnong SIKAWUATWY €lval €VPEWG TAPOVOA OTA VOULKA
mAalola Twv kpatwv peAwv Ttov XTtE. H amaydpevon g katdyxpnong
SIKALWUATWY KATOXYUPWVETAL TTAEOV OTNV QOTIKY] VOUOBESIA APKETWV XWPWV,
OTIWG 0 OUKPAVIKOG KL 0 PWOLKOG HOTIKOG KWSIKAG, 1 YOAALKN 82 KAl ] TOUPKIKN
vouobeaoia.

H amayopevon G katdxpnons SIKALWUATWY KATOXUPWVETAL, ETIONG, OTO
apBpo 17 g EXAA wg &ng:

«Ovudepia Siatagis g mapovong Zupfdoews Suvatal va epunvevodn
w¢ emayopuévn SU'év Kpdtog, piav opada 1 év dtopov olovénmote
Sikalwpa OTwg embodN €16 SpacTnPLOTNTA 1 €KTEAEOT TPAEELS
O0KOTIOVGAS ELG TNV KATAGTPOPNV TWV SIKALWUATWV 1] EAEVOEPLOV, TWV
avayvwpLobévtwy ev ) mapovon ZupuPdcel, 1 1§ TEPLOPLOUOVS TWV
SIKUWUATWY KoL €AEVOEPLOV  TOUTWV  UEYOAUTEPWYV — TWV
TpoPAeTOpUEVWY €V TN pnOeion ZuuPfaoeL»

Avadoya pe tTig meplotacsls kaBe vmobeong to forum shopping pmopel va
QTMOTEAECEL KATAXPNOT TOU SIKALWUATOG €VOG HEPOVG OTNV TpoOcPacn o1
SikatooVvn KAl TNV TPAYUATIKY) TIPOC@UYT], OTIWG QUTA KATOXUPWVOVTAL 0TA
apBpa 6 xat 13 g EXAA. H pnt amayopevorn TS KATaypnong SIKALwUATwY Sia
VOHOU N Kol HECW TOUTOXPOVNG EQPUPUOYNG auTNG NS Bewplag otnv
SIKAOTNPLAKY] TIPAKTIKN UTOPEL VX AEITOUPYNOEL WG ATOTEAECUATIKO €PYAAELD
Yl TNV KATATOAEUNOT) 1], TOVAGXLOTOV, YLX TOV TIEPLOPLOUO TWV CUVETIELWV TOU
forum shopping ava@opikda pe tnv eAevBepia TG EKPPAGNG TTOU KATOXUPWVETAL
atd to apbpo 10 g EXAA. Kat avTioTpo@we, N amoucia TETOLHG ATayO pEVONG N
N ampobupia Twv Sikacmpiwv va Baciotolv TNV £vvola TNG KATAXPNOMNS

81 [lapaSelypatog XApy, CUUPWVA HE TO PWOLKO S{KALO, 1] U CUUHOPPWOT HE ATIOPACELG IOV
8eV €YOUV XPNUATIKO QVTIKEHEVO ETLPEPEL KUPWOELG HE SLOKNTIKA TPOOoTIHX péXPL Kat 2.500
poVPALx (Tiepimou 32 eupw) yla Ta YUOKE TTpdowTa Kat puéxpt kot 50.000 potfAla (epimov 655
EVPW) YLK TA VOULKE TIPOOWTIA.

82 Agite (TaAlkd) AkvpwTikd Awkaotnplo, mpoo@uyn 3 Avyolotou 1915, Coquerel katd
Clément-Bayard, vm’ aptf. 00-02.378, kat kupiws apBpa 1240 kat €. Tou YaAAkoU code civil
(aoTKdG k®OSKaG) kal apBpo 32-1 tou YaAhikoU code de procédure civile (KOSKAG TIOALTIKNG
Swovopiag). To apBpo 32-1 tov yaAdiko kwdika TOALTIKNG Sikovopiag opilel pntd dtL 6TOoL0G/
omowx evepyel ot SikalooUvn He OKOTIO TAPAK®MAVONG M KATAXPNONG UTMOPEl va Tou/Tng
emBAnBel mpdoTo ueypl 10.000 evpw, xwpis va Biyeta n amolnuiwon mov pmopel va StatayOel.
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SIKAUWUATWY (0WG CUPBAAAEL GTO PALVOUEVO QUTO.

Yta kpatn péAN tou XTE, m amaydpevon TG KATAXPNOoNG SIKUWUATWY Elval
ouvnBwg éva otolyelo dSnpdciag Taéng To omolo pumopel ex officio va eyepBel amo
To €BVIKA SikaoTnpla. LTI TEPIMTWOELS KATA TIG OTOLEG TO €BviKO Sikalo Sev
TEPAAUPAVEL PNTI ATIAYOPELOT] KATAXPNONG SIKALWUATWY, TA SIKAGTNPLA TWV
Kpatwv peAwv touv XITE mpémel va €xouv TN SuvatoTtnTa Vo Bpouv €peElopa
amevBeiag omv EZAA wote va eyyunBolv AMOTEAECUATIKN TPOOTACIN TWV
avOpwTivwy  SIKUWUATWY KAl  Twv  OepeAlwdwv  gAgvbeplwv oL
EVOWUATWVOVTAL EVTOG AUTNG.

KaAn paktikn 13: Ta Sikaotipla otabepd ompilovtal otnv amaydpevon
™G KATAXPNONG SIKAUWUATWY MOOTE VA AVTIHETWTICOUV TIS UTIOBEoELS
Kata@avoLug forum shopping.

10) H Ozwpia Tov forum non conveniens

H Bewpia tov forum non conveniens avamtuxbnke cav SlkOVOULK amavTHON
OTNV €VEPYN EMAOYT ToL Sikaotnpiov amd toug Swadikovs. Elval pa apyn mov
TIPOEPYETUL ATIO TO KOWVOSIKALO KAl QVAQEPETAL OTN SLHKPLTIKY EVXEPELX TOV
Sikaotnpiov va apvnbel va aocknoel ™ Swkalodooia Tov OTAV €va GAAO
Sikaotnplo (ows oulnNTNoEL IO EDKOAX TNV VTTOBEDT).

Toppwva pe avty T Bswpla, ocuvvbwe Aaufavetar vmoOYn WA TOKAIX
TAPAYOVTWY YlX TOV TIPOCOSLOPLOUO TOV apUOSIOU VU ETAVCEL Lt CUYKEKPLULEVN
umtéBeon Sikacmmpiov. Tétolol mapayovteg pmopel va meprrapfavouv: (i)
TPOOWTIKEG SLHOVVOECELS TWV HEPWV OTI XWPES OOV TA SIKACTIPLX EXOVV
Sikatodooia yia ) Stagopad: (ii) o TOTTOG 6TOV 0TO(0 TIPOoEKLYPAV TA TIPAYUATIKA
TEPLOTATIKA TNG Slaopag: (iii) Tomobeosia-eg TwV HapTUPWV, TWV EYYPAPWV 1)
AAAWV aTOSEIKTIKWY oToLXElWV: (iv) TO e@appooTéo Sikato: (V) To T)TNUA €Qv 1)
umtéBeon Ba velotato Sikan Sikn oe AAAn Sikalwodooiar Kol GAAOUG
TAPAYyOVTEG.83

Evw Ba pmopovoe va vootnpiyOel 0T, €wg éva onpelo, 1 SLHKPLTIKY EVXEPELX
evog Sikaotnpiov pumopel va elcayel To otolyelo tov ampoPAemtov (1) EAAeWPNG
TPORAEYIUOTNTAG, OTIWGS AVAPEPETAL 6T VopoAoyia Touv EAAA8), 1 Bewpia Tov
forum non conveniens mpémel va W8wOel péoa oto guplTEPO TAAIGLO TOU
OUVOTNUATOG TOU Kowodikaiov. H Bewpia Touv vopoAoyliakol TponyovpEVOL
(katd v omola éva SkacTPLo SECUEVETAL KAl AKOAOUOEL TIPONYOUUEVES
kploelg Swkaommpiwv Tov Slov 1 avwtepouv  Babuol) evioxvel TNV

8 Tl Tpodo@ato Tapddetypa g Bewplag Tov forum non conveniens o€ VTOOECGT GUKOPAVTIKIG
Suo@nunong, deite kupiwg Haaretz.com katd Goldhar, 2018, Avwtato Aikaotiiplo Touv Kavada
(Supreme Court of Canada [SCC 28]). [TapdAo ov avtiy N and@aon €xetl ekdobel amd To Avwtato
Awaotiplo Tov Kavada, €xel oxupd voukod kvpog (oe avtiBeorn pe to SeOpELTIKO) Y TA
SIKaoTNPLX 0TI XWPEG TOL Kowvodikaiou kal, e8ikdtepa, oy IpAavsia kat to Hvwpevo
BaoiAeto.

84 Agite, Y mapadetypa, Margareta and Roger Andersson kata Zovnéiag, 25 deBpovapiov 1992
(Zuvloyr A vt apb. 226-A, oeA. 25, § 75) ko S.W. katd Hvwuévov Baoideiov, v’ apid.
20166/92, 21 Noepfpiov 1995, §§ 34-36.
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mpoBAsdpudtnta TG Bewpliag Ttov forum non conveniens, KABWG TA KPLTNPLX YA
™mv amodoxn 1 TNV apvnon Swkawodooiag OMwG autd €xouvv TeBel of
TpoNyoVUEVN VopoAoyla ouvBwg Slatnpolvtal, €KTOG ATO TI TEPLTTWOELS
O0mou plx vmoBeon  SlywpllETal CAPWG ATMO  VTAPYXOVTA VOHOAOYLAKA
TPONYOUHEVA.

Tuvenwg, n emppon s Bewplag tov forum non conveniens 6To @EAWVOUEVO TOV
forum shopping €€aptdtal Kuplwg ATO TNV TOLOTNTA TWV KPLTNPLWV TTOV £XOVV
Stapop@wBel TN VopoAoyla Kal Ao TOV EMAYYEAUATIONO TWV SIKAOTWYV. XTO
TAQLOL0 €VOG EMAYYEAUATIKA KL ATMOTEAECUATIKA AELTOVPYOVVTOG SIKOVOULKOV
OUOTNHATOG, VTN 1) Bewpla €xel ™ SuvatoHTTA Vo fonBNoEL 0TOV TIEPLOPLOUO
TV KWwOUVWV KAl TwV KpoWwv ouvvemelwv tou forum shopping péow
€EOVUXLOTIKOU EAEYXOU TWV OXETIKWV TTPAYUATIK®OV TEPLOTATIKWY TNG VTIOBEON G
KOl avayvwpLomg Tov KaAutepou forum 6mov autr) Ba ekSikacOel.

AapBdavovtag vmoym OTL N «TPOCEYYLoN Hwoaikou»® tov AEE e@appoletal
EVPEWG O€ VTOBETELG GUKOPAVTIKNG SUCENUNONG, OTNV AVAAVOT Yl TO forum
non conveniens TPEMEL va SIVETAL ONUACIAX GTOV OKOTIO TOU €VAYOVTOG/TNG
EVAYOLOAG YA TIEPLOPLOUO TOU OVTIKEWMEVOU TNG aywyns Tov/tng (mx. Tov
moooV TG {nuiag mou LVTMECTN OTN OUYKEKPLUEVT Sikalodooia) — woTe va
Tapeumodiotel omoladnmote ep@aving epimtwon forum shopping.

O xwpeg pe NEPWTIKO Sikalo (ovumeprapfavopévwy g FaAAiag, s Pwaolag,
™¢ Tovpkiag N ¢ Ovkpaviag) Sev e@apuolovv Tov Kavova Tou forum non
conveniens. Qot000, | Bewpia TOoU forum non conveniens pmopel va eQAPUOOTEL
otV IpAavdia (6Tov o kavoviouos BpuEéAdeg Ibis Sev €xel e@appoyn) 1 oto HB,
ESIKA PETA TNV amoxwpnon Tov amo TV EE agov ot kavoveg Tov BpuEéAieg Ibis
vy 1 Sikatodoaoia Ba Tavoouvv va e@apuolovtalse.

KaAn Mpaktikny 14: Ta Swkaotipla £etdlovv €€0VUXIOTIKA TA OXETIKA
TPAYUATIKA TEPLOTATIKA TNG UTIO0EOoNG oL@V pe ) Bewpia Tov forum
non conveniens, OTIOV QUTH EPAPUOLETAL EVW avayvwpilovv 1o apuddio
SIKAOTNPLO YL VA EKSIKAGEL TNV VTTOOEDT).

11) Kavoveg 6uykpoUoEwS w¢ TIPOS TO EQUAPUOTTEO Sikalo

‘OTav To TPAYUATIKA TIEPLOTATIKA UG VTIOOEOTG EMITPETOVVY T GUVEECT TNG UE
TOVAGXLOTOV V0 SLAPOPETIKEG EVVOUES TAEELS, TOTE AVAKVTITEL 1) ETOVOUALOLEVT
«OVUYKPOUOT] WG TPOG TO £@apPHooTED Sikao». OL KAVOVEG OUYKPOUOEWS
ouvNBws avagépovtal oe eBvikéG 1 Kal Olebvelg voulkég Satdielg Tov
kaBopilouv Tolr vouoBeosia kal TolOL KAVOVEG eival €@appooTéol o€ éva
OUYKEKPLUEVO VOULKO (Tnua. Me épelopa Toug e81KONG YL TNV EKACTOTE EVVOLT)
TGEN KAVOVEG GUYKPOUOGEWS, Ol SIKAOTEG TOu emAapufavopevouv v vmdbeon
Sikaotnpiov a&loAoyolv Tolol cUVEeGOL eival oXETIKOL WOoTE va KaBopiocouv To
eQappooTtéo Sikato.

85 T'la IEPLoGOTEPES TIAN pOPOpiES, Seite To ke@aAauo 11, evotnta 1 (iii).
86 T'Lot IEPLOGOTEPESG AETTTOUEPELEG, OelTe To Ke@dAato I, evotnta 1, voevotnTta (v).
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Ye avtiBeon pe toug kavoveg Sikalodooiag, T SeSopevn xpovikny oTiyun Sev
vmapxovv SleBvelg 1 vTEPEBVIKOL KAVOVEG Yl TN oUYKPOUOT WG TPOG TO
eQapLooTén Sikalo €0IKA yla TIG UTTOBECELS OUKOPAVTIKIG SvoEnunong. Ze
enimedo EE, oL kavOveg OXETIKA e TN GUYKPOUOT) WG TIPOG TO EPAPHOOTED Sikalo,
OMwG avtol TiBevtatl oto ApBpo 1 map. 2 ({) Tov Kavoviopov «Pwun II», dev eivat
EPUAPUOOTEOL 08 «EEWOVUPATIKEG €VOXEG TIOU ATIOPPEOVV ATO TPOG0OAN TOL
WBwtikov Blov Kol SKAWUATWV  OCLUVAE®WV  HE TNV  TPOCWTIKOTNTA,

ovumepAapBavopévng s SucERUNoN§».

Evw 0 o0vdeopog mov cuvnBwe e@aproleTal CUUE®WVA LE TO VOULKO TTAX(CLO TWV
TEPLOCOTEPWV KPATWV HeAwV Tov XTE elvat o lex loci delicti (SnAadn to Sikailo
TOu TOTOUL OToL SlampdxOnke N adikompaia), avakVTTEL Eva véo emimedo
TEPLTTAOKOTITAG OTAV 1) ASIKOTIPAKTIKY) CUUTIEPLPOPA €xEL SlampayBel oe évav
TOTMO aAAG M TpoofoAn emABe oe GAlov. Eto oUyxpovo TepdAAov, auTo
ovpfaivel pe oAoéva kat peyaAutepn ocvxvotnta. Ot Tpoceyyioels Twv Sta@opwv
KpaTwv peAwv Tou ETE mowiAAovv.

TOUE®WVA HE TOUG YOAAKOUG KOVOVEG GUYKPOUOGEWS, TA SIKACTIPLA EKPLVAV
apxka OTL To Sikalo Tov TOTOV OTIov €MNABe 1 pooBoAr kat To Sikalo Tov
TOmov Omov Aafe ywpa 1 adwompaia pumopolv va kplBolv kat ta Vo
e@appootéa.8’ Ev kalpw, Opws, n SIkaoTnplaky TPaKTIK AAAage mopeia TTpog
™V apyn TG EyYVTNTAS 1) oToia opilel OTL TO e@apUooTEO Sikalo TPEMEL va elval
To &ikalo TO oTolo €xelL TOV LOYUPOTEPO BECUO HE TNV ASIKOTIPOKTLKN
OUUTIEPLPOPQ.B8

ZUYKPLTIKA, 0 PWOIKOG AOTIKOG KWSIKAG opilel OTL TO €PAPUOOTED SiKALO TWV
adikompadlwyv eival eite (i) to Slkalo Tou TOMOUL OMOUL SlaTPAxONKE 1
adikompagia- 1 (ii) av, wg ocvvémela TG adikompadiag 1 AAANG mepiotaong, M
BAaBn ocvvtedéoOnke o€ GAAN xwpPQ, UTOPEL va EQPAPUOOTEL TO SIKALO QUTNG TG
xwpag av o Tpoofardopevog TpoéPAePe 1 Empeme va €xel TpoPAEPEL TNV
emédevon G PAGBNG o autv TN Ywpa. ZUUE®WVA HE TOUG KAVOVEG TOU
TOUPKIKOU SIKAlOU Yl TN OUYKPOUOT] WG TPOG TO EQAPUOOTED OIKNLO, TO
QTOKAELOTIKA EQAPUOOTED Sikalo TPETEL va elval To Sikalo TOU KPATOUG OTIOV
Elafe ywpan uio.8?

Ol kavOveG oLYKPOVOEWS PTtopEl eiong va kaBopilovv GAAOUG GUYKEKPLUEVOUS
ouvvdéopous. IMapadelypatog xapv, 0 pwolKOg aoTIKOG Kwdikag opilel 6TL OTav
Kol Ta 6Vo pépn €xouv () ™MV KATOWKIK TOUG 1), OTNV TEPITTWON TWV VOULKWOV
TPOCWTIWV TNV KVPLa €6pa epyaciag Toug, oty dla xwpa 1 (B) €xovv v Sla
lBayévela, TPETEL VA EQAPUOCTEL TO SikAlO TOU KPATOUG TNG KOG KATOLKIAG,
E8pag g emiyelpnong N TS Bayévelag. e KGBe TePIMTWON, CUUPEWVA UE TO
PwOoko Sikalo, Ta PEPM €xOLV TO SIKAIWUX VO GUUPWVT)COVV YLX TO EQAPUOCTED
otV VTo0eoT Toug Sikato.

87 Aelte TaAAkO AkupwTikd Atkaotiplo, lpwto MoAttikd Tunpa, 14 Iavovapiov 1997, D. 1997,
oeA 177.

88 Ag{te TaAkd AkLpwTIKO Atkaothpto, Ipwto MoAttikd Turua, 11 Maiov 1997, JDI. 1999, ce.
1048.

89 Ag{te TV TOUPKIKN vopoBeaia Tov ISwTikov AleBvoig kat Awtkovopkot Akaiov (VT apté.
5718 vopog).
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Emiong, otnv AyyAla kot tnv Ovodia 1 ouKo@avTikn Suc@NUNon SIETETAL ATIO TO
KOWOoSIKALO Kal €QAPUOETAL O «KAVOVAS TNG SIMANG aywywotntag (double
actionability rule)».*° 0 kavovag autog Statnpnonke £melta amod MECES ATO
EWBNOEOYPAPIKOVG  OPYAVIOHOUG oL  oTolol  @ofolvtav TNV  &@ApUOYN
KATATIECTIKWV 0AA0SATI®WV VOUWV. 0TOC0, QUTOG 0 KAVOVAG UTIOKELTAL OE HLX
e€alpeon: OTav pla GAAN Ywpa £XEL IO 0VOLWAET OXEOT UE TNV ASIKOTIPUKTIKY
TPAGEN KoL T péPM, e@apuoletat to Sikato avtg g Sikaodooiag.”?

‘Otav ta pépn Sev €(0UV CUUEWVNOEL GTNV ETAOYT TOU SIKXlOV Kol @aivetal
adVvato va kabBoplobel pe GAAOV TPOTO TO EPUAPUOCTEO OIKALO, Ol KAVOVEG
OUYKPOVOEWS TWV KPATWV HEAWV Tov ETE cuvmBwg ava@épovtal atnv apxmn g

eyyvummrtag.92

KaA1 Mpaktiky) 15: H apyn s eyydmntag (toxvpoi cvvdeopol) epapuodletat
Yyl Tov KaBoplopd TOL €PAPHOCTEOV SIKAIOU O€ pla UTIOOECT) GUKO@AVTIKNG
Suonunong.

EINIIAOTI'OX

H pedém avt) Siepedivnoe to @awodpevo tov forum shopping katda v
EQUPUOYT] OOTIKWOV KOl OSLOIKNTIKOV VOUOBESIWV Yl TN OGUKO@AVTIKN
Svopnunon ota kpdatn MéEAN Tou ZuuBouvAiov Tng Euvpwmng. Xdpn otnv
QVATITUGCOWEVT] TIAYKOOULOTIOMOT Kol TNV SLoUVEECIUOTNTA TWV GUYXPOVWV
KOLVWVLWOV, TO (PALVOUEVO TIAPOUCLALETAL OAOEVA KAL TILO GUXVO.

Evw ol evayovTteg/evayouoeg £€(0UV KATOXUPWUEVO TO SIKAIWUA ETIAOYNG TOV
Sikaotnpiov 0OV B AOKNOOUV HIK UNVUOT YA CUKO@AVTIKY Suo@nunon, n
eAeVBepm emAoyn pLag Sikatodoaiag Tov eivat TBavOv va elval uVoikT TPOG TOV
EVAYOVTA/TNV €VAYoUod WUTOPEL VvV €XEL ONUAVTIKEG KOl KOTOHOTOATIKEG
OUVETIELEG 0TIV €AgLBepla TNG EKPPAONG. L€ Eva TIEPBAAAOV OTIOV ELKOVIKG KAOE
SIKAOTIPLO OTIOLXOSNTIOTE XWPOAS GTNV OTO X VTTAPYXEL TIPOGBAOT) GE TIEPLEXOUEVO
HEow AladiktOov pmopel va emidexBel yla TNV Acknon aywyng yix Suo@nunon
Sl Tou TUTMOU, oL evaylduevol/evayoueves (eite elval @uolka &ite VopIKA
TPOCWTA, OTIWG TA PECA EVIUEPWOTG) AVTILETWTI{OVV £VTOVO TO GTOLYEIO TOU
aTPOPBAETTOV, KATL TO OTIO(0 UTIOPEL UE TN CELPA TOV VA EMNPEACEL TNV EKQPPACT)
TOUG.

[TapoAo TIOU TO QAVTIKEIPMEVO OQUTNG TNG UEAETNG Elval TIEPLOPLOUEVO Kal Ogv
EMITPETMEL UL EVOEAEXT] AVAALOT TWV SLAITEPWY  YAPAKTNPLOTIKWOV TWV

90 0 «kavovag TG SIMANG aywYdTTag»: pa adikompadia eival aywywun oty AyyAla kat tv
OuaAia pHovo av elval AoTIKA ayWYLUn cVREWVA PE To aAdodamod Sikalo g Sikatodooiag kKatd
™V omola éAafe xwpa 1 tpdén (cuvnBwg 1 dnpoacisvon) kat, av n TP&En eixe cupuBel oTnv AyyAia
Kot TV OuoAia, B TAV AOTIKA AY@YLU CUUE®VA HE TO AYYALKO Sikato.

91 https://e-justice.europa.eu/content which law will apply-340-ew-en.do?member=1#toc 2 5.

92 Agite, mapadelypatog xapLy, ToVv pwolkd acTikd KOSIKA Kal TNV TOUPKIK vopobesia yx to
[610TIKd AleBveg kat Atkovopikd Aikato (Nopog vt aptB. 5718). To (610 Ba ioyve kal cOUPEWVA LE
TOUG KaVOVEG TOV Kowodikaiov ov e@appolovtat ato HB 1) tnv IpAavdia.
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VOROBETIKWV TAALGIWV o€ OAa T KpA&Tn HEAN Tov ZupfovAiiov g Evpwmng, n
HEAETN SlapwTioe €wg €va Babpd to MWG Ta Kpdtn MEAN Buwvouv Kkat
avtipetwTi¢ouv to forum shopping otig VTTOOETELG CUKOPAVTIKNG SLCENUNONG.
Ta meploocdTEpa KpATNn WEAN TOU ZupBouvAiov ™G Evpwmng €gouv avamtuiel
OPLOUEVA VOUIKA €PYOAEll (DOTE VA TEPLOPIOOVV TIG OPVNTIKEG ETUTAOKES
AVOPOPLKA pe TNV eAsvBepia TNG Ek@paonG. H HEAETT OUYKEVTPWVETAL YUPW ATIO
TO VOUIKA TAX(OLX KOL TNV TPAKTIKI EMTA KPATWV HEAWV ATO TIG VOULKES
TapadO0EL TOV KOWVOSIKAIOU KAl TOL NTEPWTIKOV SIKAlOV oTa omola yiveTat
AQVUEOPA HE TN HOPEN TOAPASEYHATWV YXWPIS VA TAPEXETAL HIX OALOTIKY
aVAALOT) TNG OXETIKNG VOLLOAOYLOG TOUG.

Ytoxevovtag oTnv oTNpn Twv TPOOTAOELWY TWV KPATWYV HEAWV VX
meploploovy Ta apvnTika amoteAéopata tov forum shopping otig vmoBéoelg
OUKO@QVTIKNG Suo@NuUNnong, 1 HEAETN avayvwpilel 15 KaAéG TPAKTIKEG TTOU
QVUTITUXON KAV OTO KPATY HEAN:

KaAn Mpaktikn 1: Ta Sikaotipa éxouvv Sikaodooia oe pa vmobeon av
UTIAPXEL LoYVPOG oVVOEGUOG UETAEY TNG LTIOBEoNG Katl ™G Sikaodooiag oty
oTola EVTAOOETAL

KaAn Mpaktikn 2: Ta Sikaotipla avadntolv TNV TAUTOTIOMON KAl avayvopLomn
QAAOSATIOV  AVAYVWPLOTIKOV  KPIOEWV TOU  OA@®WSG OTOXEVOUV OTO VA
TAPEUTOS(OOVY 1) VA OTAUATIICOVV TNV KATAXPNOT TNG VOULUNG Stadikaciag 1
OTIOLXOONTOTE AAANG TIPAENG ATIO TOV EVAYOVTA/TNV EVAYOUsA TIOV Ba umopovoe
va xapaktnplotel oav forum shopping.

KaA Mpaktikny 3: Ta Sikaotipla yevikd apvovvtal, Adyw NG em@LAaENg
dnuoctag Taéng, va avayvwpioovy 1 va eKTEAEG0UVV aAAOSATIEG ATIOPACELS TTOV
xopnyoUv TPOSNAWG SUCAVAAOYEG ATMO(UWOELS TIOU AToSOONKAY KATA
Tapafaon ™G opBNG VoULKNG Sladikaciog 1) oav amoTEAECUA UG KATAXPTONG
SIKUWUATWV.

KaAn Mpaktikn 4: Ta Sikaotiplax otabepd e@apudlovv v e€aipeon tov res
judicata 6Tav VTIAPYEL ALTNUA AVAYVOPLONG 1] EKTEAEOTG AAAOSATING KplonG IOV
elvat aocvpufifactn pe GAAN amoé@aon Sikactnpiov GAAOL KPATOUG OE LA
vTt60eom oL TEPLAAUPBAvVEL TNV (Sla aywyk Bdom Kal PETAED TV (SLwV HEPWV.

KaA1) Mpaktikn 5: Zuykekpluéveg kat evAoya wikpés mpobeouiss mapaypa@ns
Y& QywYEG OUKOQ@QVTIKNG Suo@nunong opilovtal ca@ws otnv  eBvikm
vouoBeoia.

Ko Hpaktkn 6: O xavovag povadiknc dnuooisvong kabopilel capng ot
vopoBeoia TNV évapén Twv Tmpobsopwv  Tapaypa@ns yw VLToOEcElg
OUKO@QVTIKNG Sua @M oNG.

KaAy Hpaktwkny 7: Ta Swkaotipla pmopodv va dpouvv TIS TPoOeopisg
Tapaypa@ng Emelrta amd oltnon e€vog €k Twv pepwv, dedopévou OTL oL
QVTIKELLEVIKOL KoL ca@ws kaBoplopévol 6pot, 0TTws autol 0pllovTal 0T OXETIKN
vopoBeoia, TnpovvTaL.
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KaA1 Mpaktikn 8: 'Otav to Bapos amdSelEng @épetl 0 evayOUevos/n evayouevn,
Ta Stabéopa péoca apuvag dev B TpEMEL v eumodi{ouy TNV AVTIOTPOEPN TOV
Bdapoug amddeltng otov evayovta/otnv evayovoa 1 va KaBlotolv o TETOLX
avTLoTpoEN duoxepn xwpLig evAoyN attia.

KaAn Mpaktikn 9: Ta Sikaotipx ekdidovv epnunv amo@doelg povo dtav n
VOpOTUTT eTi§00M SLEBVOV aywywV SLao@aALlETAL ATTOTEAEG LATIKA.

KaA) Mpaktiky) 10: To mood ¢ amolnuiwong mouv xopnyeitat amd To
SikaoTtnplo o€ Sladlkacieg CUKOPAVTIKNG SuoENUNONGS Elval aVOTNPA AVAAOYO
™G {uiag Tov VTTEGTN 0 EVAYWV/T EVAYOUOo Q.

KaA1 Mpaktiki) 11: Ot KupwTIKEG Aol UOOELS, OTIOU AUTEG TIPOCPEPOVTAL WG
SuvaTtoTNTa CVPPWVA UE TA VOULKA TIAXIOLX TWV KPATWV HEAWV, EMITPETOVTAL
HOVO EGV TNPOVVTUL AUOTNPEG KAL CUPWS OPL{OEVEG GTOV VOO TTPOUTIOOETEL.

KaAn Mpaktiky) 12: O e@éoeg pe poévn PBdon 1o moocd ™G amolnuiwong
KOTOPYNV ETMTPETOVTAL

KaA1 mpaktikn 13: Ta Sikaotipla otabepd otnpilovtal otnv amaydpevon g
KATAXPNOTNG SIKAUWUATWY WOTE VU AVTILETWTIOOVV TIG UTIOOE0ELS KATAPavOUS
KATaoTpatnynong dikalodooiag.

KaA) Mpaktiky 14: Ta Swoaotipla e€etdlouvv €€0VUXIOTIKE TA OXETIKA
TPAYUATIKA TEPLOTATIKA TNG VTOBEONS CUHPWVA pe TN Bewpla Tov forum non
conveniens, OTIOV AUTI EPAPUOTETAL EVW avayvwpilovv To apuddlo SikaotipLlo
yla va ekSikdoeL Ty utoBeo.

KaAn Mpaktiky) 15: H apyn s eyydmtag (toyvpoi ovvdeopol) epapuoletal
KATA TOV KABopLopod TOU EQAPUOCTEOL SIKA{OU O€ [l VTTOOEST] CUKOPAVTIKNG
Suo@nunong

EmumpooBétwg, ota meplocdTEPA Kpatn UéAN tou ZuuBoviiov ¢ Evpwmng
epappolovtal Bewpieg Kataxpnons SIKALWUATWY 1| €EALPETELS SNUOOLAG TAENG
TIPOKELLEVOL VA apvnBoUV TNV avayvmpLot 1 TNV EKTEAEOT] AAAOSATIWV KPIloEWV
Tov Bewpovvtatl Suoavaroyes. Ta TeploodTEPA KpATN LEAN KaBopilovv eTiong
0T VOUOoBEeGia TOUG GUYKEKPLUEVES Kal Bpaxeies TTpoBeopieg Tapaypa@ns ylx Tig
VTIOBEGELS CUKOPAVTIKTG SUGENUNONG.
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3. META®PAXTIKA IIPOBAHMATA

IV evoTNTA QUTN TAPOVCLAlOVTaL AVOAVTIKA Ta TPOBANUATH TTOU
EVTOTIIOTNKAV KATA Tn HETAQPAOT, TOU KEWWEVOU-TNYN. ZNUELOVETAL OTL
TPOKELITAL YA HETAPPACTIKA TPOPANHATA TIOU QATOPPEOLVV ATO TO (510 TO
Kelpevo, Omws avagépel o Keddvdplag, kat oxetilovtal HE TPAYUATOAOYIKA,
V@POAOYIKA, 1] SLdpopa evSoKePeVIKA oTolxela (Tr.x. ovvTagn, AeEIAdyL0 K.ATL.) Kal
Sdev €(OUV va KAVOUV HE TIG HETAPPAOTIKEG SUOKOAlLEG, oL oToleg Eelvat
UTIOKELUEVIKEG KAl OXETI(ovTal TEPLOCOTEPO UE TO PBabpd kKatavonong Tou
KEWWEVOU AT TO HETAPPAOCTH, O oTolog eival mOavoe va emmpealetal amo
Staopoug Tapdayovtes (KeddvSplag 2009: 2).

I. To mpoBANNA TNG LIGOSVVANING GTN) VOULKT] HETAPPAGT)

YT0o ouykekpluévo Kelpevo avékupav Std@opa NTHHATA TIPOEPYOUEVA
KUplws amd to Bépa ™G VTApPENG N Un LoSUVAUING GTN VOULKN] HETAPPAOT
YEVIKA, 0AAQ KAL ELSIKA OTNV TIPOKELUEVT] TIEPITTWOT), ATtd TNV Evtadn Sta@opwv
SIKALIKWY CUCTNUATWY OTO TEPLEXOUEVO TOU KELMEVOU QUTOV, KATL TO OTOL0
OoUVOEETAL PE TO TPWTO {NTNUA. Ava@EPONKE KAl THPATIAVW OTL TO KE(PEVO
TEPAAUPBAVEL TTANPOPOPIEG KL VOULKEG EVVOLEG ATIO KPATT TOU ayYAOCaEOVIKOU
Sikaiov, oL omoieg BETOUV P TEPALTEPW OGUOKOAI KATA TI HETAPPAOT) TOUG
OTNV EAANVIKY YAWGOQ.

Fevikd, kat avefaptNTwG TOU €60VG KAl TOU OKOTOU TOU VOWULKOU
KELWEVOV ETIL TOV OTIOlOV EPYALETAL O HETAPPACTNG, lval TTOA) TOAVO KaTA TN
Sladikaoia HETAPOPAS VOULKW®V EVVOLOV ATIO £VX YAWOGIKO-VOULKO CUCTNUA OF
éva GAAo va LTApPXOuV Opol N onuacieg xwplg avtiotolya Loodvvaua ot
YAwooa-otoyo (Paolucci 2011: 95). Katd tnv Cao (2007: 35),  petagpaon, Kot
ELSIKA 1] VOULKT) HETA@PPAOT, SV SNULOVPYEL ATTAWG TO (TN TNG AVTLOTOXLONG
YAWGO®WV 1 TNG GUVWVLUIAG 1) TAVTOTNTAS HeTAdL autwv. Katd v (S, pmopel
KaVelg va el 6TL Sev amatteital oVTE elval avaykaia kapia akppng tcoduvapuio
N ATOAV TN TAVTOTITA EVVOLWV.

[Ipwv dpws amavtnOel To EPWOTNUA TNG AVAYKALOTNTAS TNG LoOSuvapiog
KOTA TN VOULKN] HETA@PAOT, KPIVETAL amapaitnTo va SlEVKpvIoTel €wg €va
Babud n évvola g ooduvauliag.

H woodvvapia amotedel pa évvola 1 omoia €xel aMaoX0ANGEL TTOAD TOUG
BewpnTikovg TG petagpaong. Ot Fpappevidng et al. (2015: 38) avagépouv OTL
Exouv Slapop@wOel Slaopes BewpnTIKEG TPOOEYYIOES TNG Looduvaulag, ot
omoleg eite Bewpovv TNV ooduvapia EUTOSIO TNG UETAPPACTIKNG OKEYTG, EITE
™ Bewpolv xprown yo I HETAPPACTIKY OKEYT 1| TNV AVTIHETWTI(OVY cav
amapaitnT) TPoOUTOHEoN YA TN HETAPPAOT KAl TN UETAPPACTIKY OKEYM.
[ToAAEG amd AUTEG TIG TIPOCEYYIOELS KATAANYOUV GTO CUUTEPAOUA OTL Qv Ogv
emtevyOel amoéALVTn wodvvapia oe emimedo mePLEXOUEVOL, HOPEPTG, VPOUG,
AstTovpylag o€ éva PETA@Paopa, autd Sev ouvioTtd petagpaoct. (Mpapueviéng et
al. 2015: 40)

Qoto0o0, katadafaivel kaveic 6TL 1) lcoSuvapia VO aUTH TNV évvola eival
OTIG TIEPLOCOTEPEG TEPLMTWOEL adVVATOV Vv epappootel, kaBwg duoxepaivel
UTIEPUETPA TN UETAPPAOTIKY Stadikacia. AAAwote katd toug [pappevion et al
(2015: 45) «[..] dev vmapyet avadoyia uetaél yAwooikwv SoUwV Kal onuaciag Kat
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QUTO YLaTl OUXVA QVAAOYES YAWOOIKES UOPPES EXOUV SLAPOPETIKY) ONUACLA, EVW
SLaPOPETIKES YAWOOIKES HopPEs elval Suvatd va éyovv tqv 6la onuaoia.
Metagppaon ue SIAPOPETIKE YAwOoaIkd onuelx 6V ONUAIVEL TNV EK TWV TTPOTEPWV
AmoPACN TOU UETAPPACTH VA VIOOETNOEL TNV oodvvauia 1 THY avTioToid w¢
uéoo amdédoong tov mpwtotumov. H tcodvvauia 1 n avtiotoyia dev emfBailovral
oUTe mpoamopaci{ovtal, AAA& 06NyOUUACTE O AUTES ATTO TO (L0 TO KELUEVO. »

AvtiBetn amoym mapovowdlet o Kpwumag (2014: 252), o omolog
vmootnpilel 60TL av SoBel oMV ooduvapla &vag ca@ng opLopog, TOTE AUTH
UTIOPEL VA ETIITEAETEL OT|LAVTLIKT AELTOUPYIX GTNV ETOTUN TNG LETAPPACTG.

El8ikdtepa 0TO KeElPEVO TOU HETAPPALETAL OTNV TAPOVCA EPYAOTiA,
EMELON akPBWG TPOKELTAL YL VOULKO KEIUEVO TIOU €XEL OKOTIO VX HETASWOEL
TIANPO@OPLEG OTO SEKTN TOV, XWPIG VA EXEL EVVOUEG CUVETIELEG T) LETAPPACT] TOV,
elval @avepd OTL M Wwoodvvapia oe emimedo pop@NG, mMEPLEXOUEVOL, VPOUS N
AgLToUpYylag TOL KEWWEVOL, 0€ OAX aUTA Ta emimeda SNAadT CwWPEVTIKE, Elval
adVvatov va emitevxBel. Omwg avapépel kat 1 Bestué (2019: 137), amoéiv
lOOSUVOUIOL  OTN VOULKN] HETAPPAOT] ATAVTATAL OTMAVIX KL HOVO OTIS
TIEPLTITWOELS TTOAVYAWOCWV OPYAVICUW®V KL VOULKWOV CUCTNHATWV ULAG EVVOUNG
T&ENG, KABWG Kal o€ yypa@a mMapaAANANG TTOAVYAwooIknG ouvtaéng. Mapopota
B¢om Slatumwvel kat o BAaxomovAog (2014: 64) gpeuvvTag Tn oxéon UETAED
TPWTOTUTIOV KOl HETAPPACUATOS KAL ava@EPEL OTL Opol OTIWG QUTOG TNG
LOOSLVAULOG GUYKEVTPWVOVTAL YUPW OTO TN YAWOOIKN avTioTola HeTagd NG
YAOGOOG-TNYNG KAl TNG YAWOOWKG-OTOXOU, aSuvaTOVTAS va  KoaAUYouv
EVVOLOAOYIKA TO 6UVOAO TWV OYXECEWV TIOV £lval TIOaVO va avamtuxBolv petahd
TPWTOTVUTIOV KL LETAPPATUATOG.

['a Toug AdYouG auTOUG, YIVETAL TIPOOTIADELN KATA TN UETAPPACT] TOU
TAPOVTOG KEWWEVOU va Slatnpnbel katd To Suvatdév TO TEPLEXOUEVO TOV
KELULEVOV, XWPIG VA VTAPXEL ATIWAELA TANPOPOPLWV, WOTE VA ETITEAEITAL O
ETKOLVWVIAKOG OKOTIOG TOU KEWWEVOU, SNAadn) auTdG NG TANPOEOPNONG TOU
AVOYVWOTH HECW TOU UeETA@pPAcpatos. Tavtoxpova, Bewpeital avaykaio va
StatnpnBel, 660 avTo elvat Suvato, To ATAO KAl AUECO VPOG TOV ELOYNTN YLA TO
OKOTIO EVNUEPWONG TOV avayvwotn. Aapfdavovtag vToPmn Kal To YEYOVOS OTL 0TO
KEIUEVO OPLOUEVEG EVVOLEG TIPOEPYOUEVEG ATIO LK OUYKEKPLUEVN €vvour TAEN
amovolalovv oTnV €AANVIKY €vvoun TAagn, kplvetat OTL eivat SVokoAo va
emITeLYOel P ATTOAVTY LoOSLVANIN OE TETOLEG TIEPLTITWOELS, AAAG OUTE Kal Elvatl
auto To (NTOVUEVO OTNV TEPITTWOTN aUTH. Meplkd Tapadelypata TETOLWV
EVVOLWV aTO TO Kelpevo elval : the standard of proof, courts and tribunals,
punitive/ exemplary damages, the double actionability rule x.&. T'a to {NTNuA
QUTO YIVETAL TTEPALTEP®W AVAAVOT TTAPAKATW 6TV vTtoevoTnTa IIl.

‘Eva  akopa  {)tnua Tou  MPOKUTTEL A0Yw Twv Blaitepwy Kol
SLLPOPETIKWV XAPAKTNPLOTIKWV KAOE VOULKOY GUOTNUATOG E(VAL KoL QUTO TNG
onupaciag tov opov defamation. Ava@épbnke kat mapandavw (1.11) 6TL o 6pog ot
EAMNVIKA PETA@PAlETAL TOGO WG OVOENUNON 060 KoL WG OCUKOQAVTIKY
Svagriunon.

Yto onpelo avtd mpémel va yivel pa Sievkpiviorn. O eAAnvikog IMowikog
Kwdwkag avayvwpilet wg aflomoveg mpagelg v amAn duo@nunon Kot
ovko@avTiky Suo@nunon. Eldwkotepa to dpbpo 362 IIK opilel To EykAnpa tng
QTTAT|G CUKO@AVTIKNG SuoENUNONG WG EENG:
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«0OTtol0G HE OTIOLOVONTIOTE TPOTIO EVWTILOV TPLTOL Loyupiletat 1 Stadidel
yla K&molov dAAov yeyovog Tiou pmopet va BAAPeL TV Tiun 1 v vmoAnym tov
TIHWPELTAL HE UAAKLOT £wG Eva £TOG 1 XPNUATLKNY TTOWT). Av 1] TTPAGEN TEAEOTNKE
SNUocLa e OTIOLOVENTIOTE TPOTIO 1] HECW SLASIKTVOV, EMPBAAAETAL PUAGKLOT £WG
Tplot £TN M XPNUATIKI TIOLVT].»

Yt ovvéxela to apBpo 363 IIK opilel yiax T cuko@avtikny Suc@nunon:

«Av 0TV TEPIMTWON TOV TTPONYOUUEVOL APBpPOV, TO YEYOVOG elval PeVLSEG
Kal 0 vuTaitiog yvwplle OTL autd elvat Pevdeg TIUwpPELTAL UE PUAGKLOT
TOUAGXLOTOV TPLWV UNVWOV KAl XPTHATIKY TOWT Kal av TeAel Tnv tpadn dnuooia
LE OTIOLOVSNTIOTE TPOTO 1| HECW TOU SLASIKTUOV, UE PUAGKLIOT TOVAAXLOTOV £EL
UVOV KA XPTILOCTIKT] TLOLVT).»

INUELWVETAL ETIONG OTL VTIAPXEL KAL AOTIKY €VOVVY 0TO EAANVIKO Sikato
vy TN Stadoon avaAnbwv SucENUOTIKWVY E8NCEWV 1] oTIolx BepeEAMlWVETAL GTO
apBpo 920 tov Acotikoy Kwdika: «Omolog, yvwpllovtag 1 VTAITIA AyvVOomVTAg,
vmootnpilel 1) Stadidel avainbeig eldnoelg Tov ekBEToLVY o€ Kivduvo TNV mioTn,
TO EMAYYEAUA 1) TO LEAAOV GAAOV, EXEL VTIOXPEWOT) VA TOV ATIOL ULWOELY»

llvetai, £€tol,  katavontd OtL otov eAAnvikd  Ilowwkd Kwdika
avayvwplletal pev wg adikn mpaén 1 duadoorn Pevdwv yeyovotwv PAATTIKWV
yla TNV TN 1 VITOANYT KATOL0V, 0TV 0 LTAlTIOq Sev Yvwpllel av Ta yeyovoTa
auta eival Pevdn 1 6xL oto apBpo 362 TK. Opws, avayvwpiletal oto dpbpo 363
[TIK kot n §tedoon Pevdwv yeyovoOTwv oL BAATITOUV TNV TIUN 1) TNV LVTIOANYM
KATIOLOV, OTAV 0 UTIAITIOC ElXE YVWOT OTL TA YEYOVOTH QUTA NTaV PeLON KAl TA
SLESwoe TP TN Yvwon auTh, ws pa Bapltepn Hop@r Suo@nunong.

Av kavelg epevuvioel TO VOUIKO TAXIO0 GAAWV KPATWV HEAWV TOL
TupBovAiov, mapatnpel O6TL autny 1M Oldkplon Sev evtomileTal O€ AUTA.
[Mapadetypatog xapwv, ommv vouoBecsia touv Hvwpévouv Baoweiov yux T
OUKO@QVTLIKT] SUC@UNOT avayvwpileTal OTL yla va xapaktnplodel pia Sniwon
WG CUKOQAVTLIKY Suo@NUNoT TPETEL Vo TipokKaAel coBapn BAGPN ot @1un Tov
TaBovtog. Av amodeiyBel 0TL | SNAwomn avTh NTav ev TEAEL aAnBwvr), TOTE pmopel
TO YEYOVOG QUTO VA XPNOLLOTIOOEl aTtd TOV EVAYOUEVO WG AUUVA GTNV AYWYN
Tov B acknBel evavtiov Tov, amokpovovtag £Tol T Ao TG Aywyng auTng.>6
ETumpooBétwe, yix va guSOKIUNOEL [a AywyT] Yt CUKO@AVTIKY Suo@nunon
elval amapaltnto va vmapyxel 66Aog (malice), OTIWG ava@EPETAL 6TV VTIOOEOT
Stuartv Bell [1891] 2 QB 341, 345 (amO@AoN TOL TUNUATOG AOTIKWV, SLOKNTIKWY
KOl EUTIOPIKWV Sla@opwv Tov Avwtepouv Akaotnpiov TG AyyAlag kol TG
OvaAiag [High Court of Justice, Queen’s Bench Division]), cAAd xat otnv vtodeon
Whiteley v Adams (1863) 15 CB (NS) 392, 414, 6TIwG QUTEG AVAPEPOVTAL OTNV
amoé@aon Jameel and others (Respondents) v. Wall Street Journal Europe Sprl
(Appellants). 57 Ilapatnpel Kavelg, AoLTTOV, OTL 1] YVWON Kol 0 6KOTIOG TTPOG BOATG
™mM¢ TWNS Kot TG vmoéAnyme tov mabovtog Bswpeital Sedopévog yia ™
vopoBeoia tov HB, dpa povo yia cuko@avtiky Suo@nunomn - katd ta Sedopéva
Tov EAANVIKoD TTowvikoV Kwdika — pmopel kaveis va AN oEL

[Tapopoiwg, otn yaAAkny vopobecia avayvwpilovtar 600 HOPEYES
Svopnunons. H mpwtn elvat 1 Bacikny pHop@n GUKOEAVTIKNG Suc@NuUnoNg

56 BA. ™) NopoBeoia mepi Avo@nrunong tov Hvwpévou Baouleiov tov 2013 (Defamation Act
2013), §§1-2, Swabéoun oTOV oVuvbeopo
https://www.legislation.gov.uk/ukpga/2013/26/enacted /data.pdf .

57 AlaBéoeg otov oUVEEGHO
https://publications.parliament.uk/pa/1d200506/ldjudgmt/jd061011 /jamee-5.htm .
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(diffamation) n omola meplapfavetl tn Stddoorn - Snpoociwg 1 un - yeyovotog
TPOGBANTIKOV TIPOG TN PNUN VOGS ATOHOV 1} VOGS opyaviopov.>8 H §e0tepn eival
n €€0Bplom (expression outrageante), n omola OpwG dev mepAapfavel Stddoon
YEYOVOTOG, OAAQ omAn TPOOPOAN TNG TWNG 1 TNG LTOANYNG KATolov >?
(avtiotoxo pe to €ykAnua ¢ €&0BpLong otov eAAnviko K oto apBpo 361 :
«0To10G, EKTOG ATIO TIG TTEPLTITWOELS TNG CUKOPAVTIKNG Suo@nunong (dpBpa 362
kol 363), TpooBAAAEL TNV T GAAOL pE AGYO 1] HE £PYO 1) UE OTIOLOVONTIOTE GAAO
TPOTIO TIUWPELTAL PE PUAGKLOT) WG EEL UNVEG 1 XPMUATIKY TOWVN. Av TEAEl TNV
TPagn Snuoclx pE OTOLOVENTOTE TPOTO 1] HEow OSladiktVov, emPBAAAeTaL
@EUAGKLOT €6 €va €TOG 1) XPMUATIKY Ttown.»). H Stapopd twv dVo gykettal otnv
Suvatotnta anddelng g aAnBelag Tov YeEyovoToG, KaBws 0TV TEPIMTWOT TNG
efuBplong Sev umopel va amodeiyBel aindng n efvPplotiky dMAwon (my.
QATOKXAWVTAG KATIOOV «Bpwpepd youvpouvs) (Mondoloni 2014: 84). Akoua, To
EYKANUQ  TNG OUKO@AVTIKNG Suo@ENUNONG OTO YOAAIKO TOWIKO  Sikalo
TPOUTOBETEL — OTIWG KL OTO EAANVIKO — TN YVWOT) €K HEPOUG TOV SpAOTN OTL TO
YEYoVOG Tovu StESwoe NTav Pevdeg. Zuvenw, eival EekabBapo OTL TPOKELTAL YIX
OUKO@QVTLIKI] SUOEUNOT Kol OXL Yl oA} KaTA Ta eAAnvika dedopéva. I'a tnv
Baown pOp@N OUKOQ@AVTIKNAG JSuo@Nunong TPOPAEMETAL 1 AUUVA  TOU
evayopuevou péow NG eéaipeons tne ainbeiag (exception de vérité)®® oe aywym
OV TUXOV aoknBel evavtiov Tovu, av amodeil€el dnAadn OTL TO YyEYovog oL
StEdwoe Ntav mpaypatiko. H puBuion aut eival ToAv kovtd otn pvBuion tov
vopov mept Suoenunong tov HB yuax v duuva pe Bdaon tv oaAnbela tng
MAwong. Akoua, 1 ovkKoE@AVTIKY SuoENUNon umopel va elval ekdnAwOel
dnuociwg 1 oe LW TIKO emimedo.61

H avaivon mov €ywve odnyel o Vo okéPels. [IpwTov, OTL 6TO EAANVIKO
VOUKO oUoTNUa, N Slakplon Tov v@lotatal HETaD AaTMANG KAl GCUKO@AVTIKNG
SuoENUNONG EYKELTAL 0TI YVWON ToL PeVS0UG TOU YEYOVOTOG ATO TO SpACTN, 1)
omola av vTtapxeL 08nyel 0TN cLVKOEAVTIKY SucENUNoN. AvtiBeTa, o€ Pl TTBAVN
aywyn yw amin Sdvoenunomn, av amodelxfel 0TL To yeyovog Ntav aAnbég, o
SpAGTNG HEVEL ATILWPTTOG YIA TNV TIPAEN auTr). AuTo opiletatl oto apBpo 366 IK
(«Av 10 yeYovog Tou apBpov 362 eival aAnbwvo, | TPpa&n HEVEL ATLUWPNTY, EKTOG
av aUTO APOPA OXECELS TOV OLKOYEVELAKOU 1) TOV WOLwTkoV Blov Tov dev Biyouv
To dNUOGLo cLUEEPOV.»). ETtiong, onuelwvetatl 6TL av To yeyovog eival aAnbivo
Sev umopel va BepedlwBel 0UTE TO EYKANUA TNG CUKOQAVTIKNG SUGENUNONG.

AgOTepoV, OTL 0TIG VopoBeaieg IOV avaAvOnKay Tapamavw Sev v@ioTatol
Slakplon avaioya e TN Yvwon TG aAnBelag g SueENUIOTIKIG SNAWONG aTto
T0 Spaotn. H mpaén mov eivar a&lomoivn ival autr g TPooBoAnG TG TIUNGS Kal
™G ENUNG VOGS ATOHOL pe Pevudt) yeyovoTa Ta omoia 0 pacts yvwplle, SnAadn
NG GUKOPAVTIKNG SUGENUNOTG.

TUVETIWG, | OUKOQAVTIKY Svo@nunon elval 1 €vvola ToU TEPLYPAPEL
akpLBws To EyKANUA auTO Kol TTEPA Ao TA EAANVIKG ovvopa. Ot vopoBeoieg mov

58 ApBpo 29§1 tou Nopou g 28 lovAiou 1881 yix v eAguBepia Tov TYmov g FaAriag (Loi
du 29 juillet 1881 sur la liberté de la presse).

59 ApBpo 29§2 touv Nopov tng 281 IovAiov 1881 yia Tnv eAeubepia Tou Tumov g FaAAiag (Loi
du 29 juillet 1881 sur la liberté de la presse).

60 ApBpo 35 tou Nopov g 2815 IovAiov 1881 yia tnv edevBepia Tov TOmou g FaAdiag (Loi du
29 juillet 1881 sur la liberté de la presse).

61 ApBpa R-621-1 kot R-621-2 tov I'aAdiko¥ Mowikov Kwdika (Code Pénal).
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avoAVONKaY avwTépw elval eVEEIKTIKEG, WOTOCO TeEpAaUBAvovTal oTn HEAETN
Tov ZupfovAiov g Evpwmng mov peta@pdaletal otnv mapovoa epyacia. ['ia to
AGyo auTO, 0 0pog defamation PETAPPATETAL WG CUKOPAVTLIKY] SUCPHUNCT KAL OXL
amAws Svapnunon, S10TL €ToL oploBeTeital E6IKOTEPA 1) £VVOLX TTIOV EKQPATETAL
HECW TOU GUYKEKPLUEVOU OPOV.

II. Nopukol 6pot Tov TTapaAPEVOUV AUETAPPACTOL

Yto kelpevo-tmyn evtomi{ovtal apKETEG AEEELS KAl (PPACELS Ol OTOLES
EVTAGOOVTAL OTNV KATNYOPIX TNG VOULKNG 0poAoylag, 1) oTiolx OTIwG ava@EépBnke
KOl TIPATIAVW ATOTEAEL avaykailo VTTOGVUVOAO TNG VOUIKNG YAwooas. H vopikm
YAwooa SnAadn polpdletal €vav KOO TUPNVA HE TN YEVIKN YAWOOX OF
v@oloywko emimedo (BaAsovtmig & Kpwumag 2014: 30), meplapfdavel Opwg
amapaltnTa Kat Tn Voukn opoAoyia. IToAdol amd toug vopikoUG 6pouG TOU
EVTOTI{OVTAL 0TO TIPWTOTUTIO KEIUEVO EVAL AATLVIKOL OPOL, OL OTIOIOL TTAPAUEVOUV
AUETAPPACTOL KAL OTNV EAANVIKT]. ATIOTEAOVV, ELSIKOTEPQA, AVATIOCTIAGTO UEPOG
NG VOULIKNG YAWOOAG KAl 0poAoyiag, OxL HOVO TNG EAANVIKNIG, XPTOLLOTIOL0VVTOL
WG  epyaAelo  epunvelag  OUYKEKPLUEVWV  VOUIKWV  OPLOHWV Kol
OUYKEKPLUEVOTIOLOVV TO TIEPLEXOUEVO TOV EKACTOTE VOULIKOU KEWWEVOU OTO OTIOLO
ATV TWVTAL

[Tlo ouykekpluéva, ol AATVIKOL OpOL IOV ATAVIWVTUL OTO TPWTOTUTO
Kelpevo elvat ot €€ng:

e In absentia = epnunv.

e Ex officio = avtodikaiwg.

e Lex fori = to Sikato Tov dik&lovtog Sikaotn (Katad v amodoon
TV [Mapmovkn & AaBpadov 2013:5).

e Lex causae = T0 €@appooTéo Sikalo otV LVTO eE€Taon pLOULOTEN
oxéon, To omoio umopel va eival eite aAdodamo Sikalo eite n lex
fori (ibid)

e Forum non conveniens = ayyAoca&ovikr Bewpla katd v omoia
SikaoTtnplo mov €xel dikatodooia Suvapel cVUPACEWS, VOUOU T
S1eBvovg oLVONKN G ExEL SIKalwua va TNV apvnBel 6TAV CLVTPEXOLY
oplopéves povmobéoels (Iapmovkng & Aafpadog 2013: 6)

e Lexloci delicti = To dikato mov Siémet v adikompadia.

Ao Toug TTapaTdvw OPOUG TAPATNPOVUE OTL OL TIPWTOL V0 ATIOTEAOVV
0poAOYiQ IOV ATAVTATAL YEVIKA G€ OAOUG TOUG TOUEIS TOU Sikaiov, evw OAoL oL
UTIOAOLTIOL  ATIOTEAOVV  €181KOUG  OpouG TOU SLwTkoy SleBvoug  Sikaiov.
INUELWVETAL OTL OL TEAEVTAIOL ATIAVTWVTAL O OAEG TIG EVVOUES TAEELS KL £XOUV
EMKPATNOEL SLEBVWG PE QLTI TN HOPEPT), SLIEVKOAVVOVTAG £TGL TNV OPOAOYLKY)
KATavonorn aAAd Kol T cUYKALOT TWV KAVOVWY KAL TWV APYWV TOV oUYXPOVOU
LW TIKOV S1EBVOUG Sikalov, To 0To(0 SLETIEL KAL TO CUYKEKPLUEVO VOULKO KEIUEVO
oV peta@pdletal padl pe to nnuata mov oavtd egetdlel. ([Mapmovkng &
AaBpadog 2013:5) Zuvenmwg, 0AoL oL TApATAV®W POl SLATNPOVVTAL OTH AXTLVIKN)
TOUG HOPEPN KL OTNV EAANVLIKI] YA®GOQ, SLOTL £TOL £XOVV ETIKPATIOEL OTOV KAGSO
Tou WWTIKOU 81eBvovg Sikaiov Kal pe qVTOV TOV TPOTIO VTNPETOVV KAAVTEPQA
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TNV VOULKI] ETOTHUN KAl TNV €vOTNTA KAVOVWVY Kol apXwv oto Tedlo auTo.
EEdAAov, e@ocov €€ apxng 0 ELoNYNTIG TOU TTPWTOTUTIOV £MEAEEE Vo SLATnp1|OEL
TIG PPACEL AUTEG OTT AATIVIKT KAL VX NV TIG HETAPEPEL OTNV AYYALKN, KpiveTal
0pBATEPO VA YIveEL GERAOTN 1 ETTAOYT) TOV ACUTI KL OTO HETAPPAC Q.

III. OpoAoyia Tov Kowodikaiov

To kelpevo-mnyn, OTwWG ava@EPONKE KAl TAPATIAVW, ATTOTEAEL EVA VOULKO
KE(UEVO HE OKOTIO TANPOEPOPNONG TOU KOWOU Kol TEPAAUPAVEL EVVOLEG KAL
opoAoyla TTPoEPXOUEVA TOGO ATO TN VOULKY TIHPAS00T TOU NTEPWTIKOV SIKa{ov
600 Kal amo auT Tou ayyAlooagovikov. Ot VOukEG €VVoleG Kal oL Opol amo
EVVOUEG TASELG TOUL polpaldovtal TNV (Sl VOULKN Tapddoomn HE auTH TG
EAMANVIKNG 1] aKOUA Kal oL 6pol Tov 161 €XOUV EVVOLOAOYIKA LoOSUVaUQ GTNV
eEMnVikn Sev dmuovpyovv Blaitepo MPOBANUA KATA TN HETAPPAOCT) TOUG.
Mepkol amd autovg Toug OPous Tov KeLWEVOL elvat: the claimant (0/1 evaywv-
0V0oA/TPOCPEVYWV-0V0A/ALTWV-0V0X avaAoya TNV mepimtwon), the defendant
(o/n evayoduevog-n/ «kab’ ov), limitation period (xpoOvog TapaAypaENS),
jurisdiction (Sikatodoaoia/ appodiotnta/ Swoldikia).

EmumpooBétwe, vmoypappiletal 6TL To CUYKEKPLUEVO KEILEVO aoyoAeiTal
e muata WBwTtikoL 61eBvols Sikailov kal meplapfavel oporoyia Kupilwg
SteBvovg kal evpwmaikov Sikaiov. Auto onpaivel OTL 11 OpoAOYIA AUTWV TWV
KAASwV Sikaiov Katéxel 116N 0pOAOYIKA LGOSUVAUA 0TV EAANVIKT KABWS a@opda
o€ Slkalo eapuooTtéo o€ meploootepa KpAat (0Tws to Evpwmaikd Alkalo) kat
o€ OpoOUG TIOV €XOUV SLAHOPPWOEL KAl HETAPPAOTEL 0€ OAEG TIG YAWOOEG IOV
oxetilovtal He AUTOUG. ZUVETIWG, 6V TTAPOVCLAlETAL KATIOlX SLaiTtePT SUOoKOALX
KOTA TN HETAPOPA TWV CUYKEKPLUEVWV OPpWV OTNV EAANVIKT], OTIWG TL.X. TWV right
to a fair trial xou right to effective remedies, kaBw¢g katéxouv 16N emionun
netagpoaon oe emnimedo EE kat ZupfovAiiov g Evpwmmg.

[TapoAa autd, To Kelpevo TepAAUBAVEL KAl OPKETOUG OPOUG TIOV
TPOEPXOVTAL ATIO TO ayyAooa&ovikd Sikalo Kol @avtalovv EEvol oTnv EAANVIKNY
VOULKI YAWOOW, A0Y®w TWV LSLALTEPOTNTWY TOU KOWOSIKaioU o€ oxéon UE TA
OUOTHHATA TNG PWHAVOYEPUAVIKNG OlkoYEVElaS Sikaiov. To Sikalo avtd eival
e@appootéo oty AyyAia kat tnv Ovalia, 6xtL Opws og 6Ao To Hvwpévo BaciAelo,
aAAG 0VTE KoL o€ OAEG TIG £vvopeg Tagels ¢ KowomoAtteiag. Zmnpiletal oxedov
€€ OAOKAN|POU O€ SIKAOTIKA TIPONYOUUEVA, SNAad 0€ TTPOWOPLKO AdYO ToU £XEL
apBpwOel amod SIKACTES Kl avaAdYws ExEL SLapop@wOEL Kal 0 VOULKOS AGY0G Kal
N YAwooa ot emimedo Agflloyiov, oLVTOKTIKOU, OSoung, ouLVOXNG Kal
OUVEKTIKOTNTAG Tou Kewévou (BAaxomovdog 2014: 38). Evlewktikd, petald
AAAWV, OPLOUEVA XAPAKTNPLOTIKA TNG YAWOOXKS KAl TOU V@POUG TNG VOULKNG
YAWGOAG TOV KOWodSIKaiov givat o pakpotepiodog AGyog, 1 amovciot KOUUATWY
KOl OTLYHWV, 1] OXETIKA TIEPLOPLOUEVT] XPT|OT ESIKNG 0poAoYiag, 1 xp1ioT TTOAAWV
apxaiouwv, 1n amAn Sour] TwWV TPOTACEWV KOl EMAVAAAUBAVOUEVY Xp1om
OpLOUEVWYV OpwV TIOU CUUBAAAOLVY OTN SLXTNPNON TNG KEWEVIKIG GUVOXNG
(BAaxomovAog 2014: 41-44).

Ta Switepa xapakmplotikd Tng EAANVIKNAG  VOWIKNG  YAWOOXS
avoAVONKaY Tapamavew TNy evotnta 1, vroke@aiatio II.
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‘Etol, AOyw TwV HEYGAWV YAWOOIK®WV, TEXVIKWV KOl TOALTIOUKWYV
Sta@opwv mov veiloTavtat LETAEL TOU ayYALKOU KOLVOSIKAIOU Kol TOU EAANVIKOU
- 1] omolovdNTOTE SIKAlOV NG (S1AG OIKOYEVELAG — KOL TOU YEYOVOTOG OTL OL OpOL
autol otnv TAcOYN@Ela TWV TEPIMTIWOEWV OEV €XOVV UETAPPAOTEL OTNV
eEAMNVIKT, Snuovpyolv SUCKOAIX OTOV HETAPPUOTH Kol €lval avaykaio va
gpeLVNO0VVY TTEPALTEPW.

[Mapadetypatog xaptv, oL 6pol courts xal tribunals ava@Epovtal € TOAAQ
onuela péoa 0TO KEIPEVO KL, HAALOTA, TIG TIEPLOCOTEPES POPEG Uall wg courts
and tribunals. Ot dvo auTéG €vvoleg BE€touv eva 8laitepo TPOPANUA OtV
TPOKELTAL VX UETAPEPBOVV 0NV EAANVIKY] VOUIKT] YAWOOX, KABWSG 1 avwTEPW
Stdkplon Tov ayyAlko SIKOVOULKOU GUOTIUATOS SEV V@IOTATAL OTNV EAANVIKNY
SikaoTikn mpaypatikotnta. Edikotepa, ta Sikaotpla oto Hvwpévo Baoidelo
Stakpivovtal o€ courts xal tribunals. Ta TPOTA ATMOTEAOVV Ta SIKAGTNPLA OTIWG
Ta yvwpllovpe Kol otnv eAAnviKny €vvopn Tagn, ta omoia ekSikalouvv v
TAELOYM@ia TwV VTTOBETEWV (AOTIKEG, TIOLVIKEG) KoL SLAKPIVOVTAL KOL QUTA HE TN
OElPA TOUG ot SLAPOpPES Katnyoples, Ax. oplopéva ekSikalouvv cofapotepa
adiknuata, 0mws to Crown Court.%2 To 8e0tepo €ldog Sikaotnplwy, Ta tribunals,
amOTEAOVV HLX ALYOTEPO TUTILKY HOP@PN SIKAGTNPIWV KAl OTEVOTEPT EVVOLA ATIO
TNV TPWTI), TA OTOLA SLPEPOVV ATIO TA TUTIKA SIKAGTIPLA OTOV TPOTIO KAL TOUG
KAVOVEG  AELTOUPYIOG TOUG. A@OPQA EMITPOTEG KAl CWUATA TIOU OOKOUV
SLOKNTIKEG 1 oloVEl VOULKEG AelTovpyleg pe meploplopévn 1) e8Ik Sikaodooia
(Cao 2007: 64). H évvolx autn 8ev amavtatal oty eAAnViKn évvoun taén, ovte
velotatal gl T€tolov eidoug SLakplot. ZUVETWS, 0 0pog tribunals Sev KATEXEL
0poA0OYLKO LooSUVAPO 6TV EAANVIKY YAwooo. ['a To Bépa auto, €xel mpotabel
amd TOAAOUG aKASNUATKOUG OTAV TA SIKACTNPLX O SLAPOPETIKEG XWPEG EXOLV
SLPOPETIKEG AeLTOVPYIEG TO KaBEva va Aapfdvovtatl VTTOYT KATA TN LETAPPAOT)
oL 81kaloSoTIKEG Slaopés PeTald Twv xwpwv. (Cao 2004: 65) Emmpdodeta,
KPLVETAL ONUAVTIKO va Aapfavetal vtoyn kat 1 Aettovpyia Kol 0 pOAOG TOV TO
kaBéva emitedel 0TO TAAIOO TOU SIKOVOULKOU OUOTHHATOS OTO OTOLO
EVTIAOOETAL

ITN OUYKEKPLUEV TEPIMTWOoN, OTov o 0OpoG tribunals ocvvavtatol
HELOVWHEVA HETAPPATETAL KAL QUTOG WG SitkaaThpto. ‘OTav auToG EVTOTI(ETAL OE
ouvvduacopo pe tn AEEN courts peta@palovrtal amaé kat oL V0 AEEELS e TOV Opo
Sdlkaotipla, TPOG ATO@LYN eMAVOAPEWY KAl OTOLACONTIOTE EVVOLOAOYIKNG
oUyxvons.

‘Eva akOpa mapadetypa Sla@opoTmon)oewy HETAED TwV SLa@OPETIKWV
owkoyevelwVv Sikalov eival kat ol évvoleg burden of proof kai standard of proof
IOV AVAEEPOVTUL OTNV €vvola TG amodeldns oto Sikovoulkd Sikao. Eva 1
TPWTN €vvola €lval €VkoAo va amodobel otnv eAAnvikny pe tov O6po Lapog
amodeéng 63, xywpic avt n amdédoon va Snuovpyel au@iBoiies wg mpog TNV
OVCLAOTIKN ONUACIA TNG £VVOLAG, TTAPOUCLACTNKAV UEYAAVTEPEG SUGKOALEG GTNV
amodoon Tov Oevtepov Opov standard of proof. O OUYKEKPLWEVOG OPOG
amodiSeTal amd KATOLOUG HEV WG EiMEd0 amodeiéews / mpoTumo amodeiéews /

62 Yoppwva pe T Sdkplon mou vumodewkvuetal oto https://www.judiciary.uk/about-the-
judiciary/the-justice-system/court-structure/

63 EvSelktikag, oVUPWVA ue Ta
https://iate.europa.eu/search/standard/result/1611330753724/1 Kot
https://ec.europa.eu/home-affairs /what-we-

do/networks/european migration network/glossary search/burden-proof en.
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Bapog amodeiewct, dpws pa Baokn yvworn eAAnvikol Stkovopikol Sikaiou
odnyel o ap@Boiieg wg mpog T onpacia ™G v Ad0yw amddoong S0t Sev
UTLAPXOVV TETOLOL OpoL (eVv. oL SV0 TPWTOL) TNV EAANVIKY VOoULK YAwooa. To
Papog amodeiéng eivar €0KoOA0 va yIVEL KATAVONTO ATO EVAV AVAYVWOOTH UE
VOWLKEG YVWOELG EAANVIKOU Sikalov, OMwG To emimedo amodeléng | TO TPOTUTO
amodeiéng §ev nxoLV oLKelE.

['la To Adyo auTtd Slevkpviovtal OpLoPEVA EVVOLOAOYLKA GTOLYXELX YIO VO
YIVEL KATAVOT TN 1] TAPATIAV®W EVVOLX. APXIKA, ONUELWVETAL OTL O CUYKEKPLUEVOG
0pog amoteAel oTOlElD KUPIWG TWV EVVOHWYV TAEEWV TOU KOWOSIKa{oU Kol
Staxwpiletal oe dVo emimeda amodeldng, TNV MAELOVOTNTA TWV ATMOSEIKTIKWY
Héowv (preponderance of evidence) yla TI§ a0TIKEG VTIODETELS Kol TNV amOSeIEn
mépav evAoyng ap@Bolriag (proof beyond reasonable doubt) oTIG TOWVIKEG
vmoBéoels (Schweizer 2016: 217). A6 autd TO ONUED KAL ETELTA, UTIAPXOLV KOl
TEPAULTEPW OLAKPIOELS OTNV ATOSEEN TWV AOTIKWV VTOOECEWY TOU AYYALKOU
kowodwkaiov (ibid), ot omoieg dev B avaAvBoUV ekTeVEOTEPA. ZTIG XWPEG ME
NMEPWTIKO SiKalo, OTMWG To €AANVIKO, dev v@loTaTAl TETOWOG SLAXWPLOUOG,
KaBw¢ To emimedo amddelEng elvat mAvta aqUTO TNG MANPOUG ATOSEENG HE
OPLOUEVEG €EALPETELS, OTIWG VTOG TNG TOAVOAOYNONG € AVTISIHOTOAN HE TNV
AP amOdel€n 0To EAANVIKO aoTiKO Sitkovoulkd Sixkawo (Nikag 2016: 491).
ZUVETIWG, £@OOOV 8EV VTIAPXEL EVVOLOAOYIKA LoOSUVANOG OPOG OTNV EAANVIKN
VOLKT] YAWOO O ETAEYETAL 1], OGOV, KATA AEEN pHeTd@paon emimedo amodeiéewc,
OTIWG LTIOSE(XONKE KAL TTAPATIAVW.

TeAlkwg, ylvetal KATaAvomTo OTL Ol TOAMTIOUIKEG SLX@OPES KAl M
SLLPOPETIKT), LOTOPIKA KOl TOALTIKA, Sou] Twv 600 SLAPOPETIKWY QUTWV
ovoTNUATWV Sikailov odnyel otnv EAAelym ooduvvapiag HeTadd TwV 0pwV, AAAA
KOl O€ TOIKIAEG TEXVIKES Sla@opég petagd toug (Mpappevidng 2015: 70). l'a to
A0Y0 auTo, xpelaletal Wlaitepn MPOCOXT ATO TNV MAEVPA TOU HUETAUPPACT).
AvuTtn Sev TIPETEL VA ETILKEVTPWVETAL LOVO GTNV €EEVPEDT TNG KATAAANANG AEENG
0Tl YAWOOXK-0TOX0 TIOV B avTIOTOLXEL 6TV avTioTolxn AEEN TOL TPWTOTVTOV,
QAAG KUpIlwG OTNV OVUCLACTIKY KATAVONON TOU OpPOU TPOKELHEVOU QUTOG va
HETaPEPOEl CWOTA 0TI YAWOOK-GTOXO EVTOG TOU VOULKOU TAXLG(OU TIOU TNV
TepBAAAel, xwpig laitepn TPookOAAN OGN 0TNV ETITEVEN ATTOAVTNG LoOSLVANIXG.

IV. Tumk1) Kot amtpdow) 6OvTad) Kot pakpomepiodog Adyog

‘Eva a1to Ta KUPLOTEPA XAPAKTNPLOTIKA TOV VOLLKOV AGYoU elval 1) TUTILKNY
Kal ampOowTn ovvtaén Kol 0 pakpomepiodog Adyog. Avta ta 600
XOAPAKTNPLOTIKA omoTEAOVV Paoikd oTolxeia TOGO NG EAANVIKNG VOULKNG
YAWGoAGg, 660 KoL TNG AYYAIKNG, WG YA®WOooS TOu kKowodikaiov. Ot mepiodol
HLEYGAAOL UNKOUG, TILO OUYKEKPLUEVA, Elval APKET& oLVNBEC oTov AGY0 TOU
Kowodkaiov Kot elvat ouvBwe KUPLEG TIPOTACELS HPE QUTOVOUIA HECH OTO
kelpevo (BAaxomovAog 2014: 44). Ao Vv GAAN, 0 pakpoTiepioSog AdGyoG otV
EAMANVIKY VOWIKY YAwooo TepAauBavel wg €ml To TAsioTov SevTEPEVOVOES

64 YUu@wvA pe To https://ec.europa.eu/home-affairs/what-we-
do/networks/european migration network/glossary search/standard-proof en.
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TPOTACELS TOU SlKOTITOUV TN Soun ™G KUplag peEoa o€ o meplodo,
SNULOVPYWVTAG JLO CUVTAKTLIKI) KOL VOTLOTIKT) TIEPLTAOKOTI T GTOV AVAYVWOT).

YTO OUYKEKPLUEVO KEIUEVO-TIMYY] EVTOTICOVTOL OPKETEG HAKPOOKEAE(G
meplodol aAAd KAl 1 TUTILKN KAl ampOowTr oVVTALN €lval auTH IOV KUPLXPXEL
INUELWVETAL WOTO0O0, OTL UEOW TNG AYYALKNG YAWOONG, GTNV TPOKELUEVN
TepImTWoN, §ev ek@PAlovTaL LOVO OTOLYELX 1] EVVOLEG TOU KOLVOSIKAIOU 0AAQ Kal
otolyelar SlPOpwV Kal SLAPOPETIKWV UETAEY TOUG EVVOHWV TAEewv NG
evpwMAikNG Nmelpov. I'a To Adyo avtd Sev Aapdvetal vToYm 8w 1 AyYALKN
YAOOOQ WG XOPAKTNPLOTIKY TNG AYYAIKNG VOWMIKNG Tapdadoong, kabwg Sev
QAVTAVAKAQ €VVOLEG E0WTEPLKOV SIKA{OV, AAX XPTCLUOTIOLEITAL TIEPLOGOTEPO WG
YAWGOoQ EMIKOWVWVING HETAED SLAPOPWV SIKALIKWOV CUCTNUATWV.

TUVEMWG, oTO &V AOyw Kelevo, HOAOVOTL evToT{eTal TOGO O
Hakpomepiodog Adyog 0600 KoL T TUTIKN Kol ampoéowtn ovvtaln, Oev
TAPATNPOVVTAL CUVION UETAPPAOTIKA TipoBANHaTa Tov Ba evtomi{ovtav Kata
TN METAPPAOT) €VOG KEWWEVOL ATO TN YAWOSOA TOU ayyAlkol SiKalov Tpog Tthv
EAANVLIKT VOULKT] YAWOOQ, OTIWE AX. 1] ATTOVUCIN KOUUATWY KOl OTLYHWYV, 1) ATIAY)
OUVTOKTIKN Sopn, M €AAelPn GUVOETIKWV OPUWOV HETHED TWV TPOTACEWYV, 1)
EMAVAAXUBAVOUEVT) XPTIOT) OPLOUEVWV OpWV 1) 1] XP1OT] OTITIKWV onpeiwv (LY. N
xpnon AéEewv pe kepaiaia ypappata) (BAayomoviog 2014: 41 em.). ‘Eva tétolo
Kelpevo Ba amoTeAoVoE, Y TTAPASELYUA, VA IBLWTIKO CUUQ®WVNTIKO IOV £XEL
ouvvtax0el oMV ayyAlKn YAwooo SUVAUEL TWV VOULIK®OV KOVOVWY Kol Slataiewv
™m¢ évvoung Ttaéng touv ayyAwkoU OSikaiov. Ta otolyela mov ava@épBnkav
TAPATAVW, OTWG AUTA Tapovotalovtal amo tov BAayxomovio (2014: 41) wg
Baokad xapakTnploTIKA TNG YAwooog Tou kowvodikaiov, elvat &Eva mpog tov
EAMANVIKO VOULKO AGY0 Kol Yl Tov A0yo auTod elval mibavo va SuokoAéPouv To
HETAPPAOCTY) EVOG TETOLOV KELUEVOV.

Ellikd0tepa, O0TO TMPWTOTUTIOV KEIPHEVO ToOU  peTta@paletal €6
Tapatnpeltal HaKpPoTEP(080G AOY0G 0€ TTOAAQ OMUEL, OTIWG TA TAPAKATW:

e “By way of example, under the Ukrainian Civil Code, the limitation period
for starting a defamation action is one year as from the date of publication
or dissemination of the defamatory statement, or from the date when the
claimant learned or could have learned about its dissemination in mass
media.”

e “It should be noted from the outset that in all CoE member states
examined for the purposes of this study, a claimant is entitled to seek not
only equity remedies (e.g. removal of the statement, prohibition of
publication, publication of defendant’s apologies, etc.), but also
compensation of pecuniary and non-pecuniary damages.”

e “As demonstrated in previous Council of Europe studies on defamation,
such threats may entail a detrimental chilling effect on the freedom of
expression, in particular by preventing the author of an alleged
defamatory statement from disclosing information or by coercing the
defendant to enter into settlement agreements (which would usually
include non-disclosure clauses).”

e “The cost of proceedings in defamation cases can constitute an important
obstacle for either the claimant or the defendant in the exercise of their
rights under Article 6 and/or in protecting their rights under Article 10
ECHR, especially where the claimant or the defendant is a natural person
or a small media organisation with scarce financial resources. Procedural
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costs, as well as lawyers’ fees, should therefore be taken into account and
monitored when addressing the issue of forum shopping.”

Ao ™V GAAN, 1] TUTTIKN KL At pOC T oVVTAEH ATAVTATAL 0 OAO TO KEIPEVO KAL
evtomileTal kKuplwg otn xpnon Yy evikov mpoowtov (“Depending on the
circumstances of the case, forum shopping may constitute abuse by a party of his or
her rights to access to justice and to effective legal remedies, as guaranteed by
Articles 6 and 13 of the ECHR”, oeA. 31), Tt XPNON OUYKEKPILEVNG Kol
eMaVaAUBavouevng opoAoylag KoL TN XPNON OUUPPACEWV TOU £XOUV
KaOlEpwOEel 6TO VOULKO AOYO KL XPT|CLULOTIOLOVVTAL CUVEXWG.

V.TAwooa ovd£Tepn WG TTPOG TO PUAO

Kata tn peta@pacn tov &v A0yw KEWWEVOU EVTOTIOTNKE Eva AKOUA
Mmua to omoio ypnlet OSiepevvnong. IMapatnpniBnke OtL 0  €lONYNTNG
XPNOLoTOoLEl YAwooa 1 oTola elvat ouSETEPN WG TPOG TO (PUAO KAVOVTAS XP1|0M
SL{EVKTIKA APOEVIKWV KAl ONAVK®WV TPOCWTIK®WV KAl KTNTIKWV AVTWVUHULWOY,
O6Tav To VA0 TOV AVAPEPOUEVOV TIPOCWOTIOV SeV Elval YVwoTo Kal Sgv pmopel va
TPOGSLOPLOTEL Ao AAAQ oTolXElo HEca otV TPoTAcT. Xpnowwomolel, dnAadn,
Hall TIG TTPOOWTILKEG 1) KTNTIKEG AVTWVUIEG PE TN Hop@N his or hers, OTIwWG AUTO
ovpBaivel, mapadelypatog xapv, otnv mpotaomn «To choose the forum where his
or_her case may have the best prospects of success, a claimant will take into
consideration...». AUTI 1 TPAKTIKN akoAovBeital o€ OA0 TO KElpEVO.

To @awopevo autd 8ev oUVAVTATAL OTNV €AANVIKN VOULKT YAWOOQ,
KAOBWG €XEL EMIKPATNOEL 1 XPNON APOEVIKWV EMOETWV/0VOLXOTIKWV (TL.Y. O
EVAYWV, 0 KaTnyopouuevog). Tnpeltal avévdota 1 YEVIKELTIKN Xp1ON TOU
APOEVIKOV YEVOUG OTIG TIEPLTITWOELS KATA TLG OTIOLEG TO YEVOG TOU VAPEPOUEVOV
TPOCWTIOV SEV EVAL YVWOTO GTOV GUYYPUPEX 1) TOV OWANTH TOU €KACTOTE
KELUEVOU 1] OTIOTE TO EKAGTOTE PEPOG TNG TMPOTAONG TEPLAAUPAveL kKal Ta 600
@UAA, TOOO OTA VOUODETIKA KEIPUEVA OG0 KAl OTIG SIKACTIKEG ATTOPACELS, XWP(G
va €€apovVTAL TOV (PALVOUEVOL KoL Ta Sla@opa SLokNTIKG gyypaga. [evvatal,
OUVETIWG, VS TIPOBANUATIOUOG OXETIKA HE TNV EUPUAN SLACTAGCT TOU EAANVIKOV
VOLLKOV AGYov.

Téoco n Evpwraiky ‘Evwon 6co xat to ZvpBovAo s Evpwmng €xouvv
ekbwoel Sla@opous 0dnyols Tepl xpriong un oe€loTIKNG YAWooaS 6To SnuUdcLo
A0yo, TOUG oToloug omavia PBAETOUUE EPAPUOOUEVOUG OTNV TPAEN TWV
EAMNVIKWOV VoKWV Kelpévwy. Mapadetypatog xapv, n Fevikn Fpappateia tov
ZupBoviiov ¢ Evpwmaiknis Evwong e€€dwoe to 2018 éva £yypawo cuoTdoewv
TPOG TA KPATN WUEAN TNG, TO OTIOO0 TPOTEIVEL Y TNV EAANVIKNY SLd@opeg AVOELS
TIPOKELUEVOL Va EeEPAOTEL TO TPORANUA, OTIWG, HETAED GAAWY, TNV ATOPUYN
XPYONG TWV avTwVUI®V dtav autd sivar Suvatd (KaBe vmdiinlog avti o
vmaAAnAog), ™ xpnon ™S kabétov (o artwv/ N awtovoa), T XPNON TNG
THONTIKNG @V 6Tov autd eival Suvatd (H aitnon vmofdAietar avti O
attwv vtofdAret Tnv aitnon) (ZupBoviio s Evpwraikig Evwong 2018: 8). To
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Evpwmaikd KowvoBoUAo e§€8waoe Kal auToO [E TN CEPA TOU HLX GEPA 0ONYLWV HE
TitAo Ovdétepn amd Amoyn dvlov MNwooa oto Evpwnaiko KowvofovAio.®>

Axopa, n Emuirpon) Ymovpywv tov Zupfoviiov g Evpwmng e§€dwoe to
2019 ovotaon ywa TNV TPOANYT KAl KATATOAEUNOT TOU OEELOUOV, 1 OTol
mepleAdBave kat odnyleg yla T Xp1on TG YAWCOHS E TETOLO TPOTIO WOTE VX
QVTITPOOWTEVEL Kol TA U0 UAA 0€ SNUOCLX EYYPAPA, TIPOTEIVOVTAG AKOMX KAL
NV KATAAANAT SLapop@ ot NG 0poA0YING MOTE VA UMV TEPLEXEL SLAKPIOELS €1G
Bapog kavevog @uiov (Committee of Ministers CM/Rec(2019)1).66

[Tapd T TpooTABEeLEG AVTEG, 0 EAANVIKOG VOULKOG AGY0G SeV aiveTal va
EXEL EVOWUATWOEL TETOLEG 08N YIEG AKOUA OTN YAWOOQ TOV, ERUEVOVTAG OTAOEPL
0TI YEVIKEUTLKN XP1)OT) TOU APCEVIKOU YEVOUG GE OAO TO (PACHA TWV VOULKWV
KELLEVWV.

Kata Tt tedevtaieg Sekaetieg tou 200V awwva, Snuovpyndnkav
TpofAnpatiopol HETAE) TwV YAWGGOAOYWYV YLA TO WG OXETI(ETAL ) YAWOOQ, M)
EMKOLVWVIAKN TPAKTIKN Kot Tto @UAo (Titopxedakn 2019: 6). Ztadiakd,
TEOMKAV EPWTNHATA YIX TOV POAO TOU YPAUUATIKOU YEVOUG OTNV KATAGKELT] TOU
@VAOV KOL TNV aVATAPAYWYN TOU GEELOHOV, HE GAAQ A0yl YlX TNV KOLVWVIKN
Sldotaom Tov Ypappatikov yévous (AABavoudn 2012: 16). H oxéon yévoug kat
@VAOV elval éva amd Ta KUpLK (NTUATA IOV ATIHOYXOANCAV TIG (QPEULVIOTIKEG
KOLVWVIOYAWOGGOAOYIKEG PEAETEG TNG OXEONS YAWOOAG Kat UAOL (AABavoudn
2012: 18), kabBwg KoL TO WG 1) YAWOOoNK UTOPEL v £XEL TN SUVAUT VX XVTAVAKAQ
KOL VAL avaTTapayeL 0ELOTIKES avTIAPeLls otnv kKowwvia (TitopyeAdaxn 2019: 7).

H eAnvikn amotedel pa amd TI§ YAWOOEG HE YPAUUATIKO YEVOG TIOU
Slakpivetal oe Tpelg Tagels (apoeviko, BNAVKO kal ovSETEPO) KAl Yl TNV
TAELOYM@PIX TWV OVCLAGTIKWY, TO APCEVIKO 1) ONAVKO YEVOG VTATIOKPIVETAL OTN
AEKTIKI] ATOTUTIWON EVOG OUOLAOTIKOU WG apoevikov 1 BnAvkov (Hellinger &
Bussman 2001-2003: 5). To ypappatikd yevog eAéyxel, SnAadn, Tn cvp@wvia
HETadD 0oUOLHOTIKOU KAl AAAWV HEPWV TOU AOYOU KOVTIA GE€ QUTO, TA OTolo
umopel va etvat apbpa, emibeta, avtwvupies k.a. (ibid)

To ypappatikd yévog, e8IKOTEPA, QVTIKATOTITPI(ETAL ©€ OAd TO
OVCLAOTIKA, TA APBPA, TIG AVIWVUUIES, TIG UETOXES, Ta emiBeETA KABWS KAl O€
oplopéva aplduntikd. To yévog 0TIoloUSTIOTE OVGLACTIKOV UTOPEL VA EVTOTILOTEL
€UKOAX O€ LOPPOAOYLKO ETITESO, HECW TNG KATAANENG TOVU, AV KAL OE (PWVNTIKO
emimedo elval mBavoe va mpokVOPouv au@lodies Adyw Opolwv KataAnewv
HETAEY TWV YPAUUATIKWVY YEVWV (TL.X. ) TTOAT, TO aydpLl), OL OTIOleG 0w AVvovTal
€UKOAX PE SLAPOPOVG TPOTIOUG, OTWG HE TN xpnion apbpouv mpwv amod Tnv
ekaotote Aefn (Pavlidou 2003: 178). 'EToL, TO YPOUUATIKO YEVOG QTOTEAEL éva
TOAU LloYUPO €PYAAEID Yl TN SLAKPLOT TWV QUAWVY oTNV EAANVIKY YAwooa. To
@VA0 pmopel, emiong, va SLlEVKPVIOTEL OTa EAANVIKA KAl HECW TOUL AeElkoV
xapaxktnpopoV (lexical marking), o omoiog evtomileTal Kuplwg oTa BNAVKA
EMAYYEAUQTIKA ovolaoTikd (Pavlidou 2003: 180). Ta éva ovolaoTiko,
TAPASEIYLATOG XAPLV, TO OTIO(0 £XEL KATAANEN 1) OTIO(Q TIAPATIEUTIEL OE APOEVIKO
Yévog (A.X. YIaTpOG), UTTOPEL VX ATIOCAPNVIOTEL TO YEVOG QUTOU TOU OUGLAGTIKOV

65 AlaBéoipo atov oUvEeoo

https://www.europarl.europa.eu/cmsdata/187093/GNL Guidelines EL-original.pdf.

66 AlaB£o1po oTov oUVEEGO
https://search.coe.int/cm /pages/result details.aspx?objectid=090000168093b26a#globalcontai
ner.

40


https://www.europarl.europa.eu/cmsdata/187093/GNL_Guidelines_EL-original.pdf
https://search.coe.int/cm/pages/result_details.aspx?objectid=090000168093b26a#globalcontainer
https://search.coe.int/cm/pages/result_details.aspx?objectid=090000168093b26a#globalcontainer

OTO YPATITO 1) TPOPOPLKO AOYO HE TNV TPooONKN NG AEENG yvvaika, Sniadn
yuvaika yratpdg. (ibid)

Amé ™V GAAn, 6TAV TO EUAO TOU TPOCWTOU AVAPOPAS ElVAL AYVWOTO
oTOV opAoUvTa 1 YIVETAL ava@opd o€ AToUA AmPoodLloploTov VA0V, TOTE ite
XpNnoomoleitat ovpfatikd To €va  Yévog, ouvilBwg TO apoevikO, Elte
XPNOLUOTOLEITAL €V SLPOPOVUEVOS TUTIOG OTIWG 1 TIPOCWTILKY AVTWVULMIA Y’
TANOLVTIKOV TTPOCWTOV they 0T AYYAKAE 1) OTtolal SEV ATTOTUTIWVEL TO (PUAO TOU
ava@epopevov poowmoL (AABavoldn 2012: 14). Znv eAnvikn BéBatx auto
amoteAel TTPOPANUA, SLOTL TO PUAO ATMOTUTIWVETAL KAl GTOV TANOUVTIKO aplOpo,
TePLOPL{OVTAG TIG EMAOYEG TIOU €XEL O OLUYYPAPENG 1) O HETAPPAOCTING
TIPOKELUEVOL va Swoel AVom oTo Bpa auTd. LoTOCO0, 1 YEVIKEUTIKN XPTION TOU
APOEVIKOV YEVOUG 0TO SNOGLO AOYO0 €V YEVEL KAL ELOIKOTEPA OTA SLAPOPA VOULKA
Kal SLOKNTIKA £yypa@a @AVETAL VX TPOTIHATAL OTOV TO OVOPEPOUEVO
TPOOWTO Elval AYVWOTOU PUAOL 1 Yivetal AdyoG Yyl Opada aTtOUwV TOU
ouvumepAapBdvouv TpocwWTA TOG0 APoeEVIKOD 000 KAt BNAVKOU YEVOUG.

AoV yilvel KATavon T 1 AELTOVPYIKOTNTA TOV YPAUHUATIKOU YEVOUG GTNV
EAMANVIKY YAWOOO KAl TIWG AUTO AVTIKATOTITPI(EL TO PUAO TOU AVAPEPOUEVOV
TPOCWTIOV KABE opd, €lval ONUAVTIKO va TOVIOTEL KAl 1] XPNOMOTNTA NG
XPNoNG un oe€loTikoU AGYOoU, EI8IKA OTAV TIPOKELTAL YIA TN VOULKT] YAWCO 1) TN
YAwooa Tov Snudciov Adyou.

OMweg ava@épinke Kol TOPATAVW, | VOUIKY YAWOOoK €lval o 161K
YAwooa Kol e8kOTEpa Pl BecUKn YAwooo Yl €181kovg okomoVs (OETEX)
(BaAeovtng & Kpwumdag 2014: 24). Q¢ TETOWN, 1) VOUIKY] YAWOOO AELTOVPYEL OF
OUYKEKPLUEVO KOLVWVIKO TAAICLO KAL U€ CUYKEKPLUEVO ETIIKOLVWVINKO OKOTIO, O
omoiog katd tnv Cao pmopel va elval KAVOVIOTIKOG, OTIWG GTNV TEPITITWON TNG
vopoBeciag, 1 EVNUEPWTIKOG, OTMWG OTNV TEPIMTWOTN €VOG  OYOALACHOV
SIKAOTIKNG amo@acng 1N evos akadnuaikoy €pyov (Cao 2007: 10). e kabe
TEPITTWOT, 1| VOUIKN YAWooa Sev eival P YAWOOH OV amA®S TapaBETEL KAl
TIEPLYPAPEL KAVOVEG KAl OSLATAEELS, EMITEAWVTAG ONAadY W TEPLYPAPIKT
AELTOVPYIA TWV KOWWVIKWV SOU®V KAl 6XECEWV HETAEL TwV TOAIT®WV TNG. Kata
TOV ZTAUATT), ) TIEPLYPAPIKT QUTN AELTOVPYIA TNG YAWOGOAG TOU SIKAloU TTEPLEXEL
BéBatla Eva TUPNVA TIOV AVTATIOKPIVETAL GTNV TIPAYUATIKOTNTA, OUWS TOVILEL OTL
N Baowkn xpnomn g YAwooag Tou Sikaiov eival §eovtoAoyikn, Tpoodibovtdg g
TaVTOXPOVA Kal afloA0YIKY) SLlaoTooT, HEow NG OTIolaG Sta@aivovTatl oL 6XECELS
efovoiag Tov vTapyovv pEca otV Kowwvia (Etapatng 2009: 89). H voukn
YAwooa elvat autn Tov KabBodnyel TV avBp LV CUUTIEPLYOPA Kal puBuileL TIg
avBpwmiveg oxéoels (Cao 2007: 13). Eivat n yAwooa mov €€nyel to «8€ov», autod
IOV TIPETEL VA YIVEL Kal £xeL TN SVvaun va KatevBuvel, va emnpedlel (cwg Kal va
UETABAAAEL TT) CUUTIEPLPOPAE TWV ATOUWYV EVTOS TG KOLVWVIAG TWV TIOALTWV.

Agv TPETEL, OLVETIWG, Vo TTAPAUEAETAL 1] onuacia kat 1 BapdnTa NG
VOULKNG YAWGOAS WG TIPOG TN SLtUOP@PWOoT CUUTIEPLPOPWY GTNV KOWWVIA TWV
TIOALITWV, KOl WG €K TOUTOU WG TPOG TNV UETAS00TM KAl SLwVIoT EUPELAWY
otepeoTUTIWV. ‘OMwe Tovilel kat 1 TookaAidov, T660 0 Snudclog 660 kal o
WBWTIKOG AdyoG €xouv Tn SUvaun va emnpedlouv GUVELSNOELS KAl va
Slatpop@WvVovY atoua pE GLYKEKPLUEVES evaloOnoies (TookaAibov 1996: 16).
‘EToL kal 1 VoK YAwooa amoteAsl éva HEGo Pe TNV SUVATOTNTA Vo ETNPEAEL
™ oKEYM KAL TN GLVELSNON TV SEKTWV TNG KAL aVTO SlapaiveTal HEoa amo 6Ao
TO PACHX KEWEVWV TIOU auTH Teplapfavel. Ao Ta Kelpeva OV ATOTEAOVV
TPoidv vopoBeoiag HEXPL TIG SIKAOTIKEG ATOPACELS, aKOpK Kal Ta Sikdypa@a
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IOV GUVTACGGCOULYV OL SIKNYOPOL 0TO TAALCLO TNG EPYNTIAG TOUG, TAPATNPEL KAVELS
OTLT YAWOOX QUTH TIAPOVGLALEL HeYAAT TTOKIALX KAl SLATTEPVA GAOVG TOUG TOLE(S
™G {WNG TOV ATOUOV WG KOWVWVIKOU 6vToG. H yYAwooa autr elvat katavonTto 0Tl
EXEL TN SLVATOTNTA VA EMNPEACEL TN CLVEISON TOU ATOUOVL KAl WG TPOG TNV
avTAnym tou yia to @UA0. H eAAnvikr yAwooa tou Sikaiov Tapatnpel kaveig 6tL
TAPAUEVEL 0TABEPT) OTNV ETAOYN, 0XESOV €€ OAOKATPOV, TOU APCEVIKOV YEVOUG
OTaV TIPOKELTAL VA SAWOEL TO (PUAO TWV AVAPEPOUEVWV TIPOCWTIWV.

A&ileL va onpelwbel e8w OTL EYouV YIVEL OpLOUEVEG AELOAOYEG TIPOCTIAOELEG
BeAtiwong TG katdotaong, OMwG elvat 1 €kdoon Touv odnyoly XpNong un
oe€loTiknG YAwooag ¢ ['evikng Mpappateiag Iodmtag twv PVAwv to 2014°7,
LE TOV OTIO(0 TPOAYETAL ] LOOTNTA TWV EUAWV 0TI YAOOCOA TWV SLOIKNTIKWV
EYYPa@wv. Mg Ttov 0Onyd QUTOV TPAYUATOTOLEITAL Yl TPWTN @OPA ML
EMIOTNUOVIKY] TPOOTABEIA AVTIHETWTIONG TOU YAWOGCIKOU OEELOHOV 0T
SOKNTIKA £yypa@a. YTOypappileTal 0TL To UAO — KAl EGIKOTEPA TO KOLVWVIKO
©VA0 0g avTISLA0TOAY] HE TO PLOAOYIKO — €(VAL ML KOWVWVIKY KL TIOALTIOULKY)
KATOOKELT], ATMOTEAWVTAG &va oVOTNUA OoKEYNG Kot eoAoyiag 1 omoia
TPoodlopilel TO APOEVIKO Kol TO ONAVKO KoL KATAOKEVALEL TIG TAVTOTNTES TOV
@VAov (T'evikn Tpappateia [odmTag Twv VAWV 2014: 6). QoTtd00, 6TV TPALN
dev €xel akopa mapatnpnbel kamowx ovolwdng aAlayn. Le kabe mepimtwon,
OMw¢ vmoypapupifovv kat ot [MavAidov, KameAAidn & Kapagpwt (2015: 464),
OTIOLASTTIOTE TIPOTACT YLOL TNV AVTILETWTILOT TOV TPOLRANUATOS TOU YAWOGGLKOU
oe€loPOU «TPOKEWEVOL va elval PBLOoun Kol va unv akupwBel katd v
EQUPUOYT TNG OTNV TIPAEN, TIPETEL Vo AdUBAVEL UTIOYT) TO YAWOSOIKO alodnua Kat
TOUG TIEPLOPLOUOVG TOU YAWOGLKOU cuaTnUatog». Ot (8leg TpoTeivouy, 6To TOAD
EVOLAPEPOV EPEVVITIKO TIPOYPUUUNX TIOU Tipaypatotoinoav oto AllO pe okomo
TOV TIEPLOPLOO TOV YAWOGIKOU GEELGHOU 0TO TAAIGLO CUYKEKPLUEVT|G KOLVOTNTAG
TIPAKTIKNG, TPAKTIKEG EAAXLOTOTIOMONG NG SlaPopds HETAl) Twv V0 PLAWY,
OTIWG, TL.X. 1] XPTION TOV OVSETEPOV YPAUUATIKOV YEVOUG, OTIOU aUTO elval SuvaTto,
QAAQ KOl TIPOKTIKES TIOV EVTAGOOUV KL TO BNAVKO YEVOG €KEL IOV EP@aVIETAL TO
apoeviko (.. epevvntpies kat epevvntéc) (MavAidov, KameAdidn & Kapapwt
2015: 476). Qot600, ONUELWVOUV OTL TPEMEL KABE @op& va KpiveTal oTO
EKAOTOTE «OUUPPACTIKO TAAICLO» HE TOOV TPOTO €EXO@AALETAL 1) LOOTLUN
TAPOVCIA TWV YUVALK®OV OTN YAWOOQ, AV €X0VE SNAad va KAVOUNE e SHOCLO
AOY0 1 HE TNV ATOWIKY XPNOT TNG YAWCGAG, GTNV OTOol (PUOLKA Lot BECUIKN
TapéuBacn pmopel TOAY eVKoAX va VTTOBLBAGEL KOL VX VTTOVOUEVGEL TOV OPYLKO
otoyo (ibid).

AapBavovtag vmoymn TI§ ToHPATAvw OKEPELS, KATA TN UETAQPPACT TOU
OUYKEKPLUEVOU KELPEVOL Yivetal TpoomdBela va Siatnpndel pia ovdétepn
YAWGOQ WG TIPOG TO PUAO, KABWE Kol Vo amo@evyBel 11 oToltoS1TTOTE LOPPTG
vTodNAwon EuLAwv Slakpicewv péow Touv Adyov. Kabwe €xouv mpotabel
TOWKIAEG AVOES ylA VA TPOOTEAACTEL TO (TNUA TNG EUPUANG YAWOGIKNG
amotVTwong, 6ev Bewpeitat to TPOPANUA aUTO GAUTO OTO TAQIGIO TNG
TapoVoag epyaciog, AL KAl YEVIKOTEPA O€ OAO TO AU TOV dnuociov Adyou.
El8ikdtepa, 060V a@Opd 6TO EAANVIKO UETAPPAC A TOU KELUEVOU, YIVETAL apXLKA
mpooTdbelar xpnong TG TabnTikNG ovvtadng Omov autod eival Suvatov,

67 Tevikn T'pappateia Iodtntag twv GVAwy (2014) Evtaén tng to0TnTag Twv eUAWY oth YAwooa
TWV SLOKNTIKWOV EYYpapwv — 08nyds xpriong un oeéloTikig yAwooas ota SLoKNTIKE Eyypaga,
Swabéowwo otov  oUvdesopo  https://wwwl.aegean.gr/aegean2/people/Odhgos-Xrisis-Mi-
Seksistikis-Glossas.pdf .
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TIPOKEIHEVOV VvV  amo@evxBel 1 ava@opd Tou @VAOL TOU AVAPEPOUEVOL
TPOOWTOV. ATIO TNV AAAY, YO TIG TIEPLTTWOELS OTIG OTOLEG (VAL ATTAPALTNTN N
XPNOMN EVEPYNTIKNG OUVTAENG UE TNV TAUVTOXPOVI VTIOSHAWON TOU (PUAOL TOU
AVOPEPOUEVOV TIPOCMTIOV, AKOAOVBOELTAL 1) ETIAOYN TNG KADETOU TIPOKELUEVOL VI
evtayfel kat TO ONAVKO YEVOG OTA ava@epOpEva TPpOocwTA (TX. O
TPOCPEVYWV /M TIPOcPEVYOVOQ, 1) VTTOBEGT TOV/TNG).
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4. X YMIIEPAXMATA

Tuvoyifovtag Kot TANGLALOVTAS TIPOG TO TEAOG TNG TApoVoAG HEAETNG, B
TeBOVUV Ooplopéveg TEAIKEG OKEPELS Kol ovpmepacpata. To avtikelpevo Tng
EPYACLOG NTAV 1 HLETAPPAOT UG HEAETNG TOV ZupBovAiov TG Evpwmng oxeTikd
HE VTTOBEOELS OCLUKOPAVTIKNG SuaENUNONG oV TeEAoVVTAL HEoW SladikTVoV ATO
TNV AYYALKI 0TV EAANVIKY YAWCGOA KAL 0 OXETIKOG 0X0ALAOUOG TG Stadikaoiag.
Yto Kelpevo €yve ava@opd og SLa@opa VOULKAE {NTHHATA TTOV EYEIPOVV TETOLOV
eldovug vTMoBETELG, HE TAUVTOXPOVY] TAPOULCIACT KOl TOU VOULKOU TAALGIOU
SLa@opwv Kpatwv peAwv tov Zupfoviiov g Evpwmmng.

H peta@paon tov kelpévou, el8IkOTEPQ, £€0€0E KAL AUTI] HE TN CEPA TNG
Stopeg SuokoAieg oe TMOAAG emimeda. 1O POV avaAvBnkav SuokKoAieg oV
Q@OPOVCAV TNV VOULKI] opoAoyla, To Béua NG woduvapiag oTn VOULKN
HETA@pPOOT, TNV 0poAoyla TOU KOWOSIKAIOU, XUPAKTINPLOTIKA TNG VOULKNG
YAWGOAG OTIWG 0 HaKPOTIEPI080G AOYOG KAl 1) ATpOCWTT oUVTAEN Kal, TEAOG, TNV
EUPUAN SldoTaoT TNG EAANVIKNG VOULKNG YAWOO NS Kol Std@opa {NTHHATA YUPW
amd auth. ‘Eva and ta onpavtikdtepa TPoBANHATA TTOU EVIOTIOTNKAV OTO €V
AOYyw Kelpevo NTav oL Sla@opés PETAD Kovodikalov Kot NTEPWTIKOU SiKalov, ol
omoleg avadvOnkav péow NG peta@paons. To MPwWTOTUTO Kelpevo TepLeiye
opoAoyia, Sla@opes A£LELS, PACELS KOl VOUIKEG EVVOLEG AYVWOTEG OTOV
AVOYVWOTI TIOU €lval eE0IKELWUEVOS [E EVVOUES TAEELS TOV NTEPWTIKOV Sikaiov,
OTNV TPOKEWEVT TEPIMTWOoN HE TO €AMNVIKO Sikato. TNa to Adyo autd,
XPEWXOTNKE 81AlTEPT TTPOCOXT] OTN UEAETT KAl EVPECT) TWV KATAAANAWY Opwv
OTNV EAMANVIKI] YlX TIG TIEPLTITWOELS OPWV 1) EVVOLWV TIOV SV elyav peta@epbel
OTNV EAANVIKY YAWGOQ.

Axopa, g WSaitepn MPOKANON NTAV Kol TO (TNUA NG OLSETEPNG
YAWGOOG WG TPOG TO (PUAO TIOU XPNOLUOTIOWONKE G0TO TMPWTOTUTO KE(UEVO.
[TapoAo mov pla TETOl Xpriom NG YAwooag dev ouvnBiletal oty eAANVIKNY
VOULKY) YAwooa, €ouv ekdoBel Sla@opes 0dnyieg kKAl GLOTACELS TOGO ATIO TNV
Evpwmaikn ‘Evwon, 660 kol amd aAAovg SlebBvel opyaviopoUs TwV OTolwVY 1
EA\ada eival pépog, 6mws 1o ZupBovio g Evpwmng kat o OHE. IMapa to
YEYOVOG auTO, 0 SNUOCL0G AGYOS 0TI XWPAS HAG Kol 81 0 VOULKOG A0YoG Sev
aKoA0VBOOVV TIG CUCTACELS AUTEG, XPTOLUOTIOLWVTAS TO APCEVIKO YEVOG UE YEVIKO
TPOTIO KOl £XOVTAG KABLEPWOEL QUTNV TNV TIPAKTIKY 0€ OA0 TO PACUX TOU
dnuociov Adyov. Kpilvetar oavaykaia pla TPOOTIABEI EKOLYXPOVIOLOV,
KOLWVOTOULWOV Kol 0AAQY®V 0T SNUO0LX YAWOOX KoL TIPETIEL VX EKTLUNO0UV OAEG
Ol TPOOTABEIEG TOV KATA KALPOUG TPAYUATOTIOLOUVTOL TIPOKELUEVOU VO
HeTaBANOel katl va BeATIwOel ) vTTApYOVOA KATAOTAOT.

TeAikwg, N Stadikacia LETAPPAONG KOl GXOALXGHOV TOU KELUEVOU aUTOV
€0e0e TPOKANGELS OXL HOVO HETAPPACTIKNG KAl YAWOGIKNG PUOEWS aAAG Kol
KOLWVWVIKOU KoL LEEOAOYIKOU YOPAKTNPA, OTIWG AUTOG AVTAVAKAGTAL Ao TN
xpnon ¢ yAwooas. 0dnynoe otV £pevva Kal PHEAETN SLlA@opwv (MTNUATWY
OXETIKQ HE TNV EAANVIKI VOULKI] YAWOOO KL TN VOULKI] UETA@PPAOCT HE TOAD
EVOLAPEPOVTAL KAL WPEALLA YL TT) LETAPPACTIKY OKEPT ATTOTEAEOHATAL.
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6.IIAPAPTHMA

[TapatiBetal To MPWTOTUTIO Kelpevo, To omolo avaktnOnke amd Tov
ovvdeapo https://rm.coe.int/liability-and-jurisdictional-issues-in-online-
defamation-cases-en/168097d9c3 . Meta@paotnkav oL oeAibeg 21-36, oL omoleg
TAPATIOEVTAL TAPAKATW.
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IDENTIFYING FACTORS THAT MAY INFLUENCE THE OCCURRENCE OF
FORUM SHOPPING IN DEFAMATION CASES

To choose the forum where his or her case may have the best prospects of
success, a claimant will take into consideration objective features of different
legal frameworks - embedded both in law and practice and bearing both
procedural and substantive nature, - and will assess the advantages and
disadvantages that they potentially present for the outcome of the case. Such
factors may therefore influence the occurrence of forum shopping by making one
jurisdiction more claimant-friendly and attractive then another.

There may be objective factors that affect the choice of forum and subjective
ones. These motives may be legitimate or illegitimate in nature (e.g., to receive
the highest possible award for damages, or to harm the defendant, or to silence
critical voices contributing to open debate on matters of public interest), the

latter potentially amounting to an abuse of rights.46 In this respect, attention
should also be paid to the role of legal counsels who bear ethical responsibility to
discourage forum shopping where the claimant is not acting in good faith. While
this study will not delve into further analysis of lawyers’ professional ethics, this
aspect should considered when addressing the issue of forum shopping and its
impact on the freedom of expression from a broader policy perspective.

While the scope of this study does not allow for an in-depth analysis of all CoE
member states’ legal frameworks, this section will attempt to discern the most
common factors that matter for the choice of forum and that therefore may
influence the occurrence of forum shopping. It should be noted that such factors
may be to some extent interrelated and that some of them may be found
cumulatively in one legal system or framework.

1) Limitation periods

Limitation periods are timeframes for the claimant to bring his or her case
before a court. In defamation cases, the longer the limitation period, the higher is
the risk for the author of a statement to fall victim to forum shopping.

In determining whether a case is foreclosed or not, courts usually refer either to
the law of the forum state (in common law countries limitation periods are
deemed to be a procedural law issue governed by lex fori), or to the law
applicable to the merits (in civil law countries limitation periods are generally
considered to be a substantive law issue, therefore governed by lex causae). The
claimant may therefore seek the benefit of favourable provisions applicable to
limitation periods in different jurisdictions.

46 pPlease see chapter III section 9 for more details.
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While their length may vary from one member state to another, limitation
periods applicable to defamation cases are usually short. By way of example,
under the Ukrainian Civil Code, the limitation period for starting a defamation
action is one year as from the date of publication or dissemination of the
defamatory statement, or from the date when the claimant learned or could have
learned about its dissemination in mass media. One-year limitation periods are
provided for under Russian law and under Turkish law. Similar timeframes are
found in the UK laws on defamation#’” and in the Irish Defamation Act 200948.

However, such short limitation periods may generally be lifted by courts where
good reasons are invoked in justifying inaction. The possibility for courts to lift
and extend limitation periods is an important tool for judges to strike a fair
balance between the claimant’s and defendant’s respective rights to a fair trial
and to effective remedies, as guaranteed by Articles 6, 8 and 13 ECHR, in light of
the specific circumstances of each case.

The starting point in time for calculating limitation periods is another important
factor to consider. Relevant implications can be best illustrated with the example
of the UK.

Under the UK Defamation Act 1996, not only the first publication of a statement
can be considered as the starting point of the limitation period in respect of a
defamation action, but also every instance of (re-)publishing or downloading.
With the growing role of the internet, which makes information accessible at any
time and from various locations, serious concerns have accrued about the effects
of this provision, prompting a reform of UK defamation laws.

As a result, the UK Defamation Act 2013 introduces a single publication rule,
which requires that the limitation period for a defamation action brought before
UK courts and tribunals be calculated from the date of the first publication only.
Subsequent publications are not considered relevant in this respect, except
where they substantially differ from the initial publication. This single
publication rule is also intended to prevent defamation actions from being
brought in the UK when the contested statement was initially published in
another state and has been re-published some time later in the UK.

47 Defamation Act 1996 amending Limitation Act 1980 shortened the limitation period in relation
to defamation claims to one year (in contrast to the generally applicable six-year limitation
period for torts) as from the date of publication of an alleged defamatory statement. The said
piece of legislation nevertheless allows for some flexibility in the application of limitation periods
since UK courts and tribunals retain their discretionary powers to lift limitation periods if this is
justified in light of the circumstances of a case.

*8 pursuant to section 38(1) of the Defamation Act 2009 (amending section 11 of the Statute of Limitations
1957), one year limitation period is set, but can be extended to a maximum of two years upon decision of a
court if the interests of justice so require and if the prejudice suffered by the claimant would outweigh the
prejudice of the defendant (if the limitation period is extended), taking into consideration the reasons why
the defamation action could not be brought within the one year limitation period.
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The absence of such single publication rule in national legal frameworks may
encourage multiple and multijurisdictional litigations and thereby foster forum
shopping. Apart from the UK, a single publication rule also exists in France.

Good Practice 5: Specific and reasonably short limitation periods for
defamation actions are set out clearly in national law.

Good Practice 6: A single publication rule clearly determines in law the
starting date of limitation periods for defamation cases.

Good Practice 7: Courts and tribunals can lift limitation periods upon request
by one of the parties, provided that objective and clearly defined conditions, as
set out in relevant legislation, are met.

2) The burden of proof and the standard of proof

An important factor for choosing a forum is whether the burden of proof lies on
the claimant or on the defendant. While in criminal proceedings where the
defendant is protected by the presumption of innocence*?, the burden of proofin
civil proceedings may be distributed differently in different jurisdictions. As a
general rule in civil matters, it lies on the claimant. However, COE member states
tend, as an exception in defamation cases, to shift the burden of proof on the

defendant.”® The claimant is only required to prove that the defendant has
disseminated the allegedly defamatory information or has made the allegedly
defamatory statement. It is thus for the defendant to prove that his or her

statement is true or legitimate.5 1

Usually the defendant has a set of available defences®? (e.g., a possibility to
reverse the onus of proof on the claimant). However, these may vary from
country to country, including in terms of accessibility: in some member states
the reversal of the onus of proof is more difficult than in others. Such
discrepancies may be a serious factor for forum shopping.

*9The presumption of innocence is provided for by law in all CoOE member states in which defamation
remains a criminal offence.

*®For instance, while under Ukrainian law the burden of proofis usually on the claimant, in defamation
cases it is for the defendant to prove his/her statement true. Under Russian law, while good faith is
presumed in civil cases, the Presidium of the Supreme Court of the Russian Federation, in a statement dated
16 March 2016, clarified the distribution of the burden of proof in defamation cases as follows: whilst the
claimant must prove the fact of dissemination of information by the defendant, and the discrediting nature
of this information, the defendant is responsible for proving that information disseminated by him or her is
true. Similar approaches are found in the current Irish laws on defamation and in the UK laws on
defamation. German law too tends to shift the burden of proof on the defendant.

*! By contrast, in the United States, the so called “Reynolds defence” can be invoked, in particular by media

organisations, whereby the burden of proof that the statement complained of is false is on the claimant.

*2For further information about available defences please see Tarlach McGonagle “Freedom of expression
and defamation - a study of the case law of the European Court of Human Rights” (p.43-47), CoE, 2016

While putting the burden of proof on the defendant is not per se contrary to the
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defendant’s human right553, the ECtHR has clearly stated that procedural
fairness and the equality of arms, as guaranteed by Article 6 ECHR, must be
ensured in defamation cases when the burden of proof lies mainly on the

defendant®*. In light of this requirement, CoE member states should ensure that
the defences available to defendants are not too limited in scope.

Another element to consider in this regard is the standard of proof. The concept
of standard of proof refers to the level of certainty and the degree of evidence
required to prove a legal claim. Where the burden of proof lies on the defendant
and the standard of proof is so high that it is unlikely that the defendant will be
able to prove truth or legitimacy his/her statement, this may be conducive to
forum shopping. Conversely, where the standard of proof is high and the burden
of proof is on the claimant, the claimant may be discouraged from starting a legal
action.

The standard of proof may vary from one jurisdiction to another. The primary
standards of proof in civil proceedings are ‘preponderance of the evidence’ (also
known as the ‘balance of probabilities’) and ‘clear and convincing evidence’, the
latter being higher. For instance, under Irish and English law the standard of
proof is usually the ’'balance of probabilities’. Some jurisdictions rely on other

criteria. For instance, Russian legislation refers to the ’'inner conviction of the

court’>®.

Good Practice 8: Where the burden of proof is on the defendant, available
defences should not be of the kind to impede the reversal of the onus of proof on
the claimant or to make such reversal unreasonably difficult.

3) Negative declaratory action

Negative declaratory action allows a party to seek a court declaration that a
claim asserted by the counterparty does not exist. Such an action allows the
party to pre-empt an action by the counterparty and to secure an advantageous
place of jurisdiction. Negative declaratory actions are common in competition
law and in patent law.

3See McVicar v. the United Kingdom, no. 46311/99, ECHR 2002-11I, where the courts stated that it was not in
principle incompatible with Article 10 ECHR to place on a defendant in libel proceedings the onus of proving
the truth of defamatory statements.

**See Steel and Morris v. the United Kingdom, 15 February 2005, no 68416/01, where the Court held that
under the UK law on defamation at the time, the fact that the applicants had the choice either to withdraw
the leaflet (directed towards a powerful corporation such as McDonald’s) and apologize to McDonald’s or
bear the burden of proving, without legal aid, the truth of the allegations contained in it, resulted in
procedural unfairness, thereby breaching Articles 10 and 6 ECHR.

**See the Russian Code of Civil Procedure.

52




At the same time, the practice of filing negative declaratory actions generally and
in defamation cases in particular, is not widespread in CoE member states. While
under Swiss or Dutch law, for instance, negative declaratory action is allowed,
French, Russian, Ukrainian or Turkish law do not allow for such action.

Where available, negative declaratory action can enable defendants in
foreseeable defamation cases to anticipate foreign proceedings initiated by the
counterparty and to secure a convenient jurisdiction (e.g. their place of habitual
residence), thereby limiting the risk of forum shopping. While scholars in private
international law tend to see this type of action as unduly favouring one party
and encouraging the so-called “forum running”®, it could be argued that this
consideration is counterbalanced in defamation cases by the aim of protecting
the right to freedom of expression. Interestingly, some jurisdictions have
expressly acknowledged that securing a favourable place of jurisdiction is a
sufficient interest in an action for a negative declaratory judgment®’.

At the same time, it should be noted that negative declaratory actions are only
effective insofar as foreign jurisdictions recognise both (i) the existence of
international litispendence®®in such cases, and (ii) the enforceability of foreign

negative declaratory judgments. Such court practice already exists.>’
4) Default judgment

A default judgment (or judgment in abstentia) is a binding judgment issued by a
court in favour of the claimant when the defendant fails to respond to a court
summons or fails to appear in court. Such cases are usually decided solely on the
elements provided by the claimant. Across the CoE member states default
judgments are typically available both in civil law®® and in common law
countries®.

56 Conceptually, “forum running” differs from “forum shopping”. “Forum running” refers to the fact that the
court first seized has priority over other courts seized thereafter to determine whether it has jurisdiction

over the case.

57 A recent judgment of the Federal Tribunal of Switzerland (14 March 2018, 4A 417/2017) decided that
under the Swiss law of procedure, there is a legitimate interest for a party to seek a negative declaratory
action in Switzerland in order to secure the jurisdiction of Swiss courts. This ruling is intended to protect
Swiss parties from being brought before foreign courts in international disputes.

%8 International litispendence refers to rules that apply when courts in different jurisdictions are
simultaneously seized with the same dispute (between the same parties, with the same cause of action).
Under national, EU law or international law, the litispendence rule usually is: where two (or more) courts
have been seized with regard to the same matter, the court first seized shall have jurisdiction to rule on the
case.

59 Although the scope of this study does not allow for a broader analysis, it should be noted that under the
Brussels Ibis Regulation or the Lugano Convention in particular, there is no formal restriction on
recognition of foreign judgments, on litispendence or on courts’ jurisdiction in respect of negative
declaratory actions. See, for instance, Cour de cassation, chambre commerciale, 28 October 2008, no 07-
20103 - a case between a French company and a Dutch company where the French Court stated that
although negative declaratory action may not be available under French law, French courts shall stay
proceedings if a foreign court was first seized with an negative declaratory action.

60 For instance, under the Ukrainian Code of Civil Procedure, if the defendant was duly informed about and
served with the proceedings but did not respond to a summons, default judgement is allowed. Similarly,
under Russian law, if the
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The claimant may purposefully start defamation proceedings before an
unexpected forum where it is difficult and costly for the defendant to appear and
defend his or her case. This risk is even higher where default judgment
procedures are available, but the servicing of proceedings abroad (i.e. proper
notification of the defendant about the case brought against him or her) is either
not guaranteed or not effective.

Insufficiently strict conditions for allowing such default judgments in defamation
cases may foster forum shopping. In order to mitigate the risks of forum
shopping such conditions should aim to protect the defendant’s right to freedom
of expression, while at the same time ensuring the claimant’s right to access to
justice and to effective remedies. To the extent possible, the conditions of
availability of default judgments should be harmonised throughout CoE member
states so as to prevent discrepancies between national rules. Furthermore,
courts and tribunals must ensure, before rendering any default judgment, that
the defendant has been properly serviced with and informed about the
defamation proceedings against him or her. Where courts and tribunals fail to
comply with the latter requirement, a specific ground for refusal of enforcement
or recognition of a foreign judgment is usually available.

Good Practice 9: Courts and tribunals deliver default judgments only when
proper servicing of international proceedings is effectively guaranteed.

5) The kind and amount of damages

It should be noted from the outset that in all COE member states examined for
the purposes of this study, a claimant is entitled to seek not only equity remedies
(e.g. removal of the statement, prohibition of publication, publication of
defendant’s apologies, etc.), but also compensation of pecuniary and non-
pecuniary damages.®* Additionally, punitive damages may be available under
certain legal frameworks.

The amount of damages available in a specific legal order may influence the
occurrence of forum shopping where (i) the claimant seeks to start legal action
before the court which is most likely to award the highest amount of damages
among other possible forums, and/or

defendant has been duly informed and served with the proceedings but did not appear in court
and did not provide any good reason to postpone the hearing or did not ask that the hearing be
conducted in his or her absence, then the court may render a judgment in his absence. In other
CoE member states, such as France, judgments in absentia are also available, provided that
similar conditions are met.
61 A well-known example of a default judgment is the Ehrenfeld v. Mahfouz case (Queen’s Bench
Division, 3 May 2005, [2005] EWHC 1156 (QB)) where the claimant was awarded £110,000,
including attorneys’ fees, since the defendant had failed to appear in court.

%2 For instance, the Russian Civil Code specifies that along with the refutation of defamatory
information or the publication of his answer to it, the claimant is entitled to seek damages and
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compensation for moral harm caused by the dissemination of such information.

(ii) the claimant seeks to threaten the defendant with a potentially high amount
of damages. As demonstrated in previous Council of Europe studies on
defamation, such threats may entail a detrimental chilling effect on the freedom
of expression®3, in particular by preventing the author of an alleged defamatory
statement from disclosing information or by coercing the defendant to enter into
settlement agreements (which would usually include non-disclosure clauses). In
this respect, the ECtHR has on many occasions held that an award of damages for
defamation must bear a reasonable relationship of proportionality to the injury
to reputation suffered.t%

While under several jurisdictions among CoE member states a certain level of
guidance is found in the law, the amount of damages is usually not limited and
depends on the evaluation of the harm suffered by the claimant on the basis of

objective criteria.®®

Where trial by jury is available in defamation cases®®, proper guidance for the
jury is an important guarantee against unreasonable and disproportionate
damages. An example of such guarantee can be found in the Irish legal system
where a specific provision of the 2009 Defamation Act sets out an obligation for
courts and tribunals to provide the jury with proper guidance as to the kind and
the level of damages that may be awarded®’. As another safeguard, the Irish
2009 Defamation Act allows for an appeal on the sole basis of the amount of
damages awarded (bearing in mind that appeal proceedings are in principle
conducted without a jury).

Appeal on the sole basis of the amount of damages may also be available in
jurisdictions where juries are not involved in defamation cases at the first
instance level, notably under French, Russian, or Ukrainian law. This measure
may be seen as counterbalancing the lack of strict guidance on the amount of
damages.

Punitive (or exemplary) damages are typically awarded at the court's discretion,
when the defendant's behaviour is found to be especially harmful. Punitive
damages are considered punishment and are awarded in addition to
compensatory damages.

63 See for instance Tarlach McGonagle, Freedom of expression and defamation, Council of Europe,
2016.

64 See, for instance, ECtHR, Steel and Morris v. the United Kingdom, no. 68416/01, 15 February
2005, §§ 96-98.

%5 See for instance article 151 of the Russian Civil Code.
%6 In civil law countries, civil defamation cases are usually not tried in the presence of a jury.
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Under Ukrainian law, for instance, since 2012 trial by jury is possible, but only in criminal
litigations. In Russia trial by jury also exists in criminal proceedings, but it is not allowed for
criminal defamation cases.

67 See sections 31 and 32 of the Irish Defamation Act 20009.
There are very few CoE member states that allow for punitive damages. These

are those with common law traditions68, the UK and Ireland®®. Therefore in the
majority of CoOE member states, punitive damages are not available.

Where punitive damages are allowed, claimants may be incentivised by the
possibility to be awarded a sum exceeding the harm suffered. While availability
of punitive damages appears likely to encourage the occurrence of forum
shopping, concrete effects highly depend on the established court practice and
the professionalism of judges.

Good Practice 10: The amount of damages granted by court in defamation
proceedings is strictly proportionate to the harm suffered by the claimant.

Good Practice 11: Punitive damages, where available under the member states’
legal framework, are only allowed if strict and clearly defined in law conditions
are met.

Good Practice 12: Appeals solely based on the amount of damages are in
principle allowed.

6) The cost of proceedings

The cost of proceedings in defamation cases can constitute an important obstacle
for either the claimant or the defendant in the exercise of their rights under
Article 6 and/or in protecting their rights under Article 10 ECHR, especially
where the claimant or the defendant is a natural person or a small media
organisation with scarce financial resources. Procedural costs, as well as
lawyers’ fees, should therefore be taken into account and monitored when
addressing the issue of forum shopping.”® The ECtHR case-law shows that the
high cost of proceedings may under certain circumstances lead to a breach of the

right to freedom of expression.”*

While the claimant’s financial situation should be taken into account in order to
protect effectively his or her right to access to court, court fees’? can also be seen
as a deterrent

68 John'Y. Gotanda, “Damages in Private International Law (Volume 326)”, in Collected Courses of the Hague
Academy of International Law, The Hague Academy of International Law, Martinus Nijhoff, 2007, p. 334.

69 See for instance the Irish Defamation Act 2009 at section 32.

70 In the UK, while the cost of proceedings and its effect on the occurrence of forum shopping had been

debated prior to the enactment of the UK Defamation Act 201379, the issue unfortunately has not been
clearly dealt with. Reforms have however been introduced into English law, notably in relation to the new
opt-in choice for trial by jury set out under section 11 of 2013 UK Defamation Act.
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"1gee ECtHR, MGN Ltd v. United Kingdom, 18 January 2011, no. 39401/04, paras.281-220.

72 In some countries the amount of fees payable to start legal proceedings in defamation cases can be
relatively small. Under Ukrainian law, the claimant is required to pay court fees, which are proportionate to
his claims (from 1% to 10% from the total amount of the claim). Under Russian law the court fee for starting
an action for protection of honour, dignity or business reputation is RUB 300 (i.e. approx. Euro 4) for
individuals and RUB 6,000 (i.e. approx. Euro 78) for legal entities. It should also be noted that under Russian
law, it is not mandatory for any of the parties to be represented by a professional lawyer.

against excessive claims without reasonable grounds. At the same time, due

attention should also be paid to the availability of legal aid in line with the ECtHR

case-law.”3

While the scope of this study does not allow for a comprehensive analysis of
different procedural costs typically payable in each of the CoE member states,
they can vary significantly, which plays a role for the occurrence of forum
shopping.

7) Third party funding

Third party funding refers to the possibility for a party to a dispute to have the
costs of legal proceedings (including legal counsel fees) funded by a third party
which is not involved in the dispute. Third party funding is a practice first

introduced in Australia in 1980s/1990s, which was recognised in Australian

procedural law by the so-called Fostif decision.”*

Third party funding may be offered with the aim of receiving a financial return
(i.e. the third party would receive an agreed percentage from the total amount of
damages granted by the court) or without any lucrative interest. It can therefore
be seen either as an investment or, if no financial return is expected, as a way of
achieving higher goals (e.g. protection of a discriminated group, protection of
environment, protection of free press, etc.).

Third party funding can serve as a mechanism for mitigating the effects of forum
shopping stemming from possible financial inequalities between parties to a
defamation dispute. It can allow an economically sustainable party (an individual
or a company), or an NGO to financially support the defendant (either a natural
person or a legal person, such as a small media organisation) in the litigation,
especially in international proceedings where legal costs and other expenses are
significantly higher. By enabling a financially weaker party to effectively defend
the case in court, third party funding may therefore be seen as fostering the right
to a fair trial, thus promoting the protection of other rights.

Of course, one cannot exclude that in some circumstances this mechanism might
also be used to achieve malicious purposes, e.g. to produce a chilling effect on the
freedom of expression. Legal regulation and court practice therefore plays an
important role in preventing abuse and in turning third party funding into a tool
for good.
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7?’See, for instance, ECtHR, Airey v. Ireland, 9 October 1979, no 6289/73 and ECtHR, Steel and
Morris v. the United Kingdom, 15 February 2005, no 68416/01.

74 Campbells Cash and Carry Pty Ltd c/ Fostif Pty Ltd, 2006, 229 CLR 386.

The practice of third party funding is rapidly increasing, especially in relation to
arbitration proceedings, in various countries, such as the United Kingdom,
Switzerland, Germany or France’®. For the time being, CoE member states tend
not to respond with regulation.

While under Turkish, Russian or Ukrainian law there is no specific provision
dealing with third party funding, courts in France have had the opportunity to
examine the legal nature of financing agreements between third party funders
and the party to the dispute’®, but so far no regulation has been introduced. EU
law also does not provide for a harmonised legal framework for third party
funding.

In common law countries, the Champerty doctrine (a doctrine that prohibits a
third party from financing proceedings in exchange for a certain percentage of
the damages eventually recovered by the financed party) is usually viewed as
preventing third party funding. The Irish Supreme Court has expressly invoked
this doctrine to prohibit it.”’

8) Court injunctions and the offence of contempt of court

Court injunctions may be characterised as stringent legal measures of interim or
permanent nature that impose restraint on publication. Where such measures
are available, courts may expeditiously order a media organisation not to make
public some pieces of information to protect Article 8 rights of individuals or
legal entities. Failure to comply with such court’s injunction may trigger a
sanction for contempt of court. At the same time, the cumulative effect of easily
available (super-)injunctions and strong contempt of court sanctions (especially
criminal sanctions) may unduly restrict freedom of expression and undermine
freedom of the media, while at the same time fostering forum shopping.

In most CoE member states, legal provisions exist that allow courts to issue
orders or injunctions to prevent harm or to protect the rights of the claimant.”®
In some legal frameworks relevant proceedings are adversarial”’, while in others
they are not (e.g. like super-injunctions in the UK®%).

75 See Ombline Ancelin and Marguerite de Causans, « Les prémices du Third Party litigation funding en
France. Ou l'introduction progressive du financement de procés par un tiers », La Semaine Juridique
Entreprise et Affaires n° 45, 5 November 2015, p. 1527 ; see also Katia Boneva-Desmicht, «Le Third Party
Funding», La Semaine Juridique Entreprise et Affaires, n° 35, 1 September 2016, p. 672.

76 See Court of Appeal of Versailles, 1 June 2006, No. 05/01038, where the court considered that third party
financing contract should be characterised as sui generis. See also Cour de Cassation, 1re civ., 23 November
2011, no 10-16.770, where the French court of cassation ruled that the remuneration of the third party, in
the specific context of successions, should not be excessive.
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77 See Persona Digital Telephony Ltd & ors v The Minister for Public Enterprise & ors [2017] IESC 27, 23
May 2017.

78 For instance, under the Ukrainian Code of Civil Procedure courts may prohibit certain actions and may
issue injunctions imposing some obligations to act. Similarly, under Russian Civil Code, courts may also
issue orders to protect one’s rights.

7% For instance, under the French Code of Civil procedure, in case of urgency, a claimant may ask the courts
to issue an order (ordonnance de référé) to prevent a serious risk of harm from happening (e.g. a court may
order the removal of a

A criminal offence of contempt of court for non-compliance with a court’s
injunction (or order), apart from the UK law, does not exist in the analysed CoE
member states (e.g., in Ukraine, Turkey, Russia or France). Nevertheless, non-
compliance with courts’ orders is often sanctioned by a fine.?!

9) Abuse of rights

Abuse of rights may be generally defined as exercising one’s right either for an
end different from that for which the right was created, e.g. to cause harm, or in a
way which impedes the enjoyment by others of their own rights.

The concept of abuse of rights is widely present in the legal frameworks of CoE
member states. Prohibition of abuse of rights is now enshrined in civil legislation
of a number of countries, e.g. in the Ukrainian Civil Code, in the Russian Civil
Code, under French law®? and Turkish law.

Prohibition of abuse of rights is also enshrined in Article 17 of the ECHR stating
that:

«Nothing in this Convention may be interpreted as implying for any State, group
or person any right to engage in any activity or perform any act aimed at the
destruction of any of the rights and freedoms set forth herein or at their
limitation to a greater extent than is provided for in the Convention».

Depending on the circumstances of the case, forum shopping may constitute
abuse by a party of his or her rights to access to justice and to effective legal
remedies, as guaranteed by Articles 6 and 13 of the ECHR. Express prohibition of
abuse of rights by law, and/or coherent application of this concept in court
practice can serve as an effective tool to fight against, or at least to limit the
effects of forum shopping on the freedom of expression protected by Article 10
ECHR. And vice versa, the absence of such prohibition or reluctance by courts to
rely on the concept of abuse of rights may contribute to the phenomenon.

statement or video from a webpage). Ordonnances de référé are adversarial - although
proceedings are expeditious, both parties are duly notified to enable them to defend their case

and to appear in court.

80 please see The New York Times, Ravi Somaiya, British Law Used to Shush Scandal Has Become
One, 26 Avril 2011, available at :
https://www.nytimes.com/2011/04 /27 /world/europe/27britain.html.
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81 For instance, under Russian law non-compliance with courts’ non-pecuniary judgments is
sanctioned by administrative fines of up to RUB 2500 (approx. Euro 32) for individuals and up to
RUB 50 000 (approx. Euro 655) for legal entities.

82 See Cour de Cassation, req., 3 August 1915, Coquerel ¢/ Clément-Bayard, no 00-02.378, and

notably article 1240 et seq. of the French code civil (civil code) and article 32-1 of the French
code de procédure civile (civil procedural code). Article 32-1 of the French Code of Civil
Procedure expressly provides that anyone who acts in justice in a dilatory or abusive manner
may be sentenced to a civil fine of a maximum of Euros 10,000, without prejudice to any damages
that may be claimed.

In CoE member states the prohibition of abuse of rights is usually a public order
element which can be ex officio raised by national courts. Where national law
does not contain an express prohibition of abuse of rights, courts of CoE member
states should be able to rely on the ECHR directly to guarantee effective
protection of human rights and fundamental freedoms enshrined therein.

Good practice 13: Courts consistently rely on the prohibition of abuse of rights
to address the cases of manifest forum shopping.

10) Forum non conveniens doctrine

The forum non conveniens doctrine was developed as a judicial response to active
choice of forum by litigants. It is originally a common law principle which refers
to the court’s discretionary power to decline to exercise its jurisdiction where
another court may more conveniently hear the case.

Under this doctrine, a range of factors is usually taken into account for
identifying the court best placed to deal with a particular case. Such factors may
include: (i) personal connections of the parties to the countries where courts
have jurisdiction over the dispute; (ii) the place where the events giving rise to
the dispute occurred; (iii) location(s) of the witnesses, documents or other

evidence; (iv) the applicable law; (v) whether the matter would receive a fair

trial in another jurisdiction; and other factors.?3

While it could be argued that, to a certain extent, a courts’ discretion can
introduce an element of unpredictability (or lack of foreseeability, as referred to

in the ECtHR’s case law84), the forum non conveniens doctrine should be seen
within the wider context of the common law system. Its doctrine of precedent
(whereby a court shall be bound by and follow previous rulings of same-level
courts or upper level courts), increases foreseeability of the forum non
conveniens doctrine, as the criteria for asserting or declining jurisdiction set out
in previous case law are usually upheld, except where a case can be clearly
distinguished from existing precedents.

Therefore, the influence of the forum non conveniens doctrine on the occurrence
of forum shopping highly depends on the quality of criteria developed in the case
law and on the professionalism of judges. In the context of a professional and
effectively functioning court
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83 For a recent example of the forum non-conveniens doctrine being applied in a defamation case, please see
Haaretz.com v. Goldhar, 2018 (SCC 28). Although this judgment has been rendered by the Supreme Court of
Canada, it has a strong persuasive authority (as opposed to binding) for courts and tribunals in common law
countries, and in particular in Ireland and in the United Kingdom.

845ee, for instance, Margareta and Roger Andersson v. Sweden, 25 February 1992 (Series A no. 226-A, p. 25, §
75) and S.W. v. United Kingdom, no 20166/92, 21 November 1995, §§ 34-36.

system this doctrine has the potential to help mitigate the risks and detrimental
effects of forum shopping through scrutinising the relevant factual elements of
the case, while identifying the forum best placed to hear it.

Bearing in mind that the ECJ's ‘mosaic approach’® is widely applied in
defamation cases, in the forum non conveniens analysis due account should be
taken of the intent of the claimant in narrowing the scope of his claim (e.g. to the
amount of damage suffered in specific jurisdiction) - to impede any manifest
forum shopping cases.

Civil law countries (including France, Russia, Turkey or Ukraine), as a rule, do
not apply the doctrine of forum non-conveniens. However, the forum non-
conveniens doctrine may be applied in Ireland (insofar as the Brussels Ibis
Regulation does not apply) or in the UK, in particular after Brexit since the
Brussels Ibis rules on jurisdiction will cease to apply®.

Good Practice 14: Where applicable, courts scrutinise under the forum non
conveniens doctrine the relevant factual elements of the case, while identifying
the forum best placed to hear it.

11) Conflict of laws rules

When the factual circumstances of a case allow linking it to at least two different
legal orders, the so-called ‘conflict of laws’ arises. Conflict-of-laws rules usually
refer to national and/or international legal provisions that determine which law
and rules are applicable to a particular legal issue. Relying on the conflict-of-laws
rules specific to their legal order, judges of the court seized with the case assess
which connecting factors are relevant to determine the applicable law.

Unlike rules on jurisdiction, there are for the time being no international or
supra-national conflict of laws rules specific to defamation cases. At the EU level,
the conflict-of-law rules laid down in Article 1(2)(g) of the Rome II Regulation
are not applicable to “non-contractual obligations arising out of violations of
privacy and rights relating to personality, including defamation”.

While the connecting factor usually applicable under most of the CoE member
states’ legal frameworks is the lex loci delicti (i.e. the place where tort was
committed), another layer of complexity emerges where the tortious act has
been committed in one place but the harm occurred in another. In today’s
interconnected environment this occurs with increasing frequency. Approaches
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in the CoE member states vary.

% please see chapter Il section 1(iii) for more details.
% please see chapter Il section 1 subsection (v) for more details.

Under French conflict-of-laws rules, courts originally affirmed that the law of the
place where the damage occurred and the law of the place where the tortious
event occurred can both be held applicable.®” With time, however, court practice
has shifted towards the proximity principle which provides that the applicable
law shall be the law which has the strongest connection with the tortious
situation.®®

In comparison, the Russian Civil Code provides that the law applicable to torts
shall be either (i) the law of the place where the tort has been committed; or (ii)
if, as a result of such tort or other circumstance, harm has occurred in another
country, the law of that country may be applied if the harm-bearer foresaw or
should have foreseen the occurrence of harm in that country. Under Turkish
conflict-of-laws rules, the law of the state where the damage has occurred shall
be the exclusive applicable law.*’

Conflict-of-laws rules may also provide for other specific connecting factors. For
instance, the Russian Civil Code states that where both parties have (a) their
residence or, in respect of legal entities, their principal place of business, in the
same country, or (b) have the same nationality, the law of the state of common
residence, place of business or nationality shall apply. In any event, under
Russian law, parties are entitled to agree on the law applicable to the case.

Also, in England and Wales defamation is governed by common law and the

“double actionability rule” applies.”’ This rule was retained after pressure from
media organisations who were fearful of the application of oppressive foreign
laws. However, this rule is subject to an exception: where another country has a
more significant relationship with the tortuous act and the parties, the law of

that jurisdiction will apply instead.”?

Where parties have not agreed on the choice of law and it appears otherwise
impossible to determine the applicable law, CoE member states’ conflict of laws

rules usually refer to the proximity principle.”

Good Practice 15: The proximity (strong connections) principle applies in
determining the law applicable to a defamation case.

87 See Cour de cassation, Civ. 1°'¢, 14 January 1997, D. 1997, p. 177.
88 See Cour de cassation, Civ. 1°'¢, 11 May 1999, JDI 1999, p. 1048.

62




89 See the Turkish law on Private International and Procedural Law (Actno. 5718).

90 The “double actionability rule”: a tort is only actionable in England and Wales if it is civilly actionable
under the foreign law of the jurisdiction in which the act occurred (usually publication) and, if the act had

occurred in England and Wales, it would be civilly actionable under English law.
o https://e-justice.europa.eu/content_which_law_will_apply-340-ew-en.do?member=1#toc_2_5

92 See, for instance, the Russian Civil Code and the Turkish law on Private International and Procedural Law
(Actno. 5718). This would also be the case under the common law rules applicable in the UK or Ireland.

CONCLUSION

This study has explored the occurrence of forum shopping in the application of
civil and administrative defamation laws in Council of Europe member states.
Owing to the increasing globalisation and inter-connectedness of modern
societies, the phenomenon is gaining in frequency.

While claimants have an established right to choose the court where they launch
a defamation lawsuit, the deliberate choice of a jurisdiction that is likely to be
favourable to the claimant can have a significant chilling effect on the freedom of
expression. In an environment where virtually any court in any country where
content is accessed online may be chosen to launch a libel suit, defendants
(whether individuals or legal entities, such as media) face heightened levels of
unpredictability, which may in turn influence their expression.

Although the scope of this study is limited and does not allow a comprehensive
analysis of the specific features of legislative frameworks in all Council of Europe
member states, the study has shed some light on the way that forum shopping in
defamation law cases is experienced and addressed by member states. Most
Council of Europe member states have developed some legal tools to mitigate
negative implications for the freedom of expression. The study points to the
legislative frameworks and practice of seven states from common law and civil
law traditions that are referred to by way of example and without providing a
holistic analysis of their relevant case law.

With a view to supporting efforts of member states to limit the negative effects of
forum shopping in defamation law cases, the study identifies 15 good practices
developed in member states:

Good Practice 1: Courts and tribunals have jurisdiction over a case if there is a
strong connection between the case and the jurisdiction they belong to.

Good Practice 2: Courts and tribunals seek to identify and recognise foreign
declaratory judgements that are clearly aimed at preventing or stopping abuse of
legal procedure or any other action by the claimant that could be qualified as
forum shopping.

Good Practice 3: Courts and tribunals generally refuse, on the basis of the public
order exception, to recognise or enforce foreign judgments that grant manifestly
disproportionate damages awards that were rendered in breach of due process
of law or as the result of an abuse of rights.
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Good practice 4: Courts consistently apply the res judicata exception when
asked to recognise and enforce a foreign judgment that is irreconcilable with
another decision from

another state’s court on a case involving the same cause of action and between
the same parties.

Good Practice 5: Specific and reasonably short limitation periods for
defamation actions are set out clearly in national law.

Good Practice 6: A single publication rule clearly determines in law the starting
date of limitation period for defamation cases.

Good Practice 7: Courts and tribunals can lift limitation periods upon request
by one of the parties, provided that objective and clearly defined conditions, as
set out in relevant legislation, are met.

Good Practice 8: Where the burden of proof is on the defendant, available
defences should not be of the kind to impede the reversal of the onus of proof on
the claimant or to make such reversal unreasonably difficult.

Good Practice 9: Courts and tribunals deliver default judgments only when
proper servicing of international proceedings is effectively guaranteed.

Good Practice 10: The amount of damages granted by court in defamation
proceedings is strictly proportionate to the harm suffered by the claimant.

Good Practice 11: Punitive damages, where available under the member states’
legal framework, are only allowed if strict and clearly defined in law conditions
are met.

Good Practice 12: Appeals solely based on the amount of damages are in
principle allowed. Good practice 13: Courts consistently rely on the prohibition
of abuse of rights to address the cases of manifest forum shopping.

Good Practice 14: Where applicable, courts scrutinise under the forum non
conveniens doctrine the relevant factual elements of the case, while identifying
the forum best placed to hear it.

Good Practice 15: The proximity (strong connections) principle applies in
determining the law applicable to a defamation case.

In addition, in most Council of Europe member states apply concepts of abuse of
rights or apply a public order exception to refuse the recognition or enforcement
of foreign judgments that are considered disproportionate. Most member states
also set out in law specific and short limitation periods for defamation cases.
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